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Last number we announced the pre- 
paration of an article on the liabilities of 
banks for the defaults of their notaries. 
Publication cannot be made in this 
issue, as the article is not yet completed. 
There are a number of interesting cases 
on the subject, which will make profit- 
able reading for many bankers. 


THE mooted point of the right of the 
tax-officers in Indiana to force a disclos- 
ure from the bankers of the names of 
depositors and amounts to their credit, 
for purposes of taxation, has been de- 
cided by the superior court in Indianap- 
olis in favor of the bankers. The arrest 
and fining of representative bankers for 
refusing to obey the mandate of the 
tax officials is declared to be the exercise 
of a judicial function, and unconstitution- 
al, as the legislature cannot confer ju- 
dicial powers upon such a body. The 
functions of the tax board were to assess 
real estate and railroad property; and 


they had no right to inquire into the de- . 


posits of a bank. 


New York, NOVEMBER 1, I8oqI. 


LAW JOURNAL. 


No. 9 


The decision was rendered October 
27. We trust to publish it in full in our 
next issue. 


In Ohio, also, we understand there 
has been an effort through state legisla- 
tion to make the banks and bankers in 
that state, report their lists of depositors 
and amounts on deposit for the purpose 
of affording information to the tax offi- 
cials. In an article in the JourNnat of 
September 15, on the ‘‘Compulsory Dis- 
closure of Bank Deposits ” an Ohio fed- 
eral court decision, rendered some ten 
years ago, was cited to the effect that the 
officers of national banks cannot be 
compelled to present for inspection the 
books showing the deposits of. the bank, 
and the state officials were restrained 
from compelling the same to be done. 

The article, we think, will be found 
instructive upon the general subject, as 
showing the impolicy,as well as the uncon- 
stitutional barrier, against such a forced 
disclosure. We await with interest the 
Indiana decision to learn the full reason- 
ing and grounds upon which it rests. 


THE interest taken in the contributed 
articles which have from time to time 
appeared in the JourNAL upon the sub- 
ject of better methods of interior bank 
examination and how to prevent defal- 
cations, has been regularly fed by the 
constantly recurring new disclosures of 
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methods of bank wrecking. Lately we 
have had the report of the committee of 
experts who examined into the books 
and accounts of the Keystone Bank, and 
whose lucid presentation of the various 
ways in which the interior wreckers un- 
dermined the funds of the institution 
must have afforded great interest to all 
concerned in bank management, Also 
we have had the disclosure of the unique 
methods employed by the defaulters in 
robbing the Ulster County Savings Bank, 
presenting a scheme for the falsification 
of the books, which, in the language of 
the state experts, ‘‘ was heretofore un- 
known in the history of the banking de- 
partment, and which, for a series of 


years, had baffled the skilled examiners 


of several successive superintendents, 
and deceived the employees the 
bank.” 

But these various methods of bank 
pilfering and bank falsification have all 


in 


had one underlying feature—a criminal 
abstraction of t»e funds of the bank, for 
his own uses and purposes, by the in- 


terior thief and falsifier. Very singular, 
therefore, would it seem were an instance 
to come to light where, although a short- 
age in an official’s accounts existed, cov- 
ering a long period and aggregating an 
enormous sum, nothing had been taken 
by way of theft, or for the enrichment 
of the defaulter, but the whole discrep- 
ancy was caused by errors and mistakes 
during a fifteen years term of office. Yet 
such is the remarkable explanation made 
by a Louisiana paying-teller, as shown 
by the following press dispatch: — 


NEw ORLEANS, Oct. 22.—The announcement was 
made to-night that Eugene F. Garcia, who for twenty- 
six years past has been paying-teller of the Louisiana 
National Bank in this city, is short in his accounts to 
the amount of $190,000. The suspicions of the bank 
Officials that Garcia’s accounts were not entirely cor- 
rect were first aroused Oct. 8, and experts were at once 
summoned to make the necessary investigation. On 
October 17 they reported that the shortage amounted 
to $190,000. 
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Garcia was at once called before the Board of Di- 
rectors and acknowk dged that his ec :ounts were not in 
proper shape. He said that any shortage which ex- 
isted was due to the payment of odd cents upon checks 
and to errors and mistakes made in the regular course 
of business during the past fifteen years. He denied 
that he had appropriated the money, or any part of it, 
to his own use, and protested that none of it had been 
squandered in profligacy. Garcia is sixty-six years 
old, married, and has always enjoyed an excellent 
reputation. He has not been arrested yet, and is 
at his home in this city. Ihe bank officials decline 
to state in what manner they will proceed against him. 

Mr. R. M. Walmsley, President of the bank, made a 
statementto-night giving these facts and declaring that 
the bank was in a perfectly solvent condition. The 
amount of the shortage, deducted from the undivided 
profits of the bank, leaves a surplus of $150,000. 


If this explanation be true that the 
heavy deficiency is due not to crim- 
inal abstraction, but to mistake and 
error, the occurrence 1s indeed remark- 
able. 


A CASE is published herein from the 
federal court in Louisiana which will 
make profitable reading for all who pur- 
chase and sell negotiable municipal 
bonds. The point decided is as.to the 
liability of the selier of bonds, which 
turn out to be fraudulent re-issues of 
genuine bonds. A distinction is drawn 
between bonds of this character and 
forged bonds. Ona sale of bonds, the 
seller is liable ex delicto for bad faith, 
and ¢x contractu there is an implied war- 
ranty that the bonds belong to him, and 
that tLey are not forgeries. But where 
there is no knowledge of vice or illegal- 
ity in the bonds on the part of the seller, 
and the’ bonds are not forgeries, but 
fraudulent re-issues of genuine bonds, 
the seller is not liable to the purchaser 
for the money paid, unless there is an 
express warranty against any defect or 
invalidity. 

The extent and limit of the seller’s 
liability on the sale of municipal bonds, 
implied by the law when they are shown 
invalid dnd non-collectible, is important 
to be noted by all dealers in these in- 
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struments, that the purchaser may know 
when he can have the seller to fall back 
upon, and when, if he desires to pre- 
serve his responsibility, he must exact a 
special guarantee. 


ANOTHER point of law which is elab- 
orated in thisissue, and is of importance 
to all who purchase or deal in the created 
obligations of municipalities, has refer- 
ence to the right of a city to make and 
issue negotiable securities, This subject 
was recently considered at length by 
the supreme court of the United States, 
and their decision received full report in 
the pages of the JourNAL. Ina case 
published in the present issue, a savings 
bank invested certain of its tunds in ne- 
gotiable certificates of indebtedness, 
issued by the city of Stillwater, Minn., 
directly to the bank in payment for cer- 
tain lands to be procured for the city 
and services to be rendered by a firm of 
contractors on its behalf, which firm had 
contracted with the bank to take the 
certificates, Seeking payment, the bank 


is met by the defense of want of author- 
ity to issue the certificates, and the court 
announces the law to be that, in the ab- 
sence of any special statutory authority, 
a city has no right to issue negotiable 
certificates of indebtedness, even in pay- 
ment for property which it has authority 
to buy. It will be observed that no 
question of estoppel or superior rights 
of dona fide transferee arose, or is con- 
sidered in the case, as affecting the lia- 
bility of the city. The certificates were 
issued directly to the bank and were 
not transferred. Between bankand city 
the certificates are declared void and 
unenforceable; and the bank is rele- 
gated to whatever rights it may have 
against the city through the latter’s ob- 
ligation to pay upor the contract of the 
firm, through whose‘ negotiation the 
bank invested its funds. 

This decision is of interest to all savings 
bank officials who are authorized to in- 
vest portions of their funds in the bonds 
and obligations of municipalities, as well 
as to dealers in investment securities 
generally. 
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THE BANKER’S STATUS RESPECTING RIVAL CLAIMANTS TO GEN- 
ERAL DEPOSITS AND DEPOSITS REPRESENTED BY 
CERTIFICATES. 


ILLIONS of dollars are daily paid 
out by the banks of the country, 
over counter and through clearing-house, 
without hitch or hindrance, and concern- 
ing which no question exists as to valid- 
ity of payment, or right of recipient. 
But occasionally, and in infinitely small 
proportion to the general bulk, cases 
arise where the ordinary process of pay- 
ment is interrupted by some dispute as 
to the party entitled to the deposit, and 
the right of the bank to pay or hold. 
Money on general deposit to the credit 
of A, is claimed by B. Money repre- 
sented by certificate issued to A, is 
claimed by A, although B holds the cer- 
tificate and also claims the fund. In 
all cases of this character, where rival 
claimants appear and both lay claim to 
the fund, the banker is:placed in a 
position where, instead of pursuing the 
ordinary and simple course, open in 
case of no dispute, he must determine 
between one of several lines of action, 
t.¢., pay A, pay B, or hold and pay 
neither A nor B. 

What shall his course be in such cases? 
Disputes growing out of such occurrences 
have occasionally got into the courts for 
settlement. A brief inspection of the 
facts and decisions of those controversies 
will fortify him with the experiences 
they disclose, and make him better able 
to determine his own course of action in 
similiar cases. ~ 


CASE OF RIVAL CLAIMANTS TO A DRAFT. 


The case of. Van Alstyne v. National 


Commercial Bank of Albany* afiords an 
interesting illustration of the status of a 
bank, as drawer of an unpaid draft pur- 
chased from it, respecting payment, as 
between the original purchaser, and a 
holder claiming title under an alleged 
forged indorsement. 


Van Alstyne purchased a draft from the Al- 
bany bank, drawn on its New York correspond- 
ent, which he caused to be made payable to J. H. 
Abbott of Parkersburg, West Virginia. Van 
Alstyne mailed the draft to J. H. Abbott, the 
payee; but when it arrived, the latter was tem- 
porarily absent, and had intrusted his brother, 
H. C, Abbott, to deposit it in the Northwestern 
Bank at Parkersburg for safe-keeping. The 
brother received the draft and, according to the 
proof in the case, forged the payee’s name, cashed 
the draft at the Second National Bank of Park- 
ersburg, and absconded. Van Alstyne having . 
obtained from the payee an assignment of his. 
interest in the draft, demanded payment of the 
drawee, notifying it of the facts. The drawee 
refused payment without presentation of the 
original draft. Van Alstyne thereupon notified 
the Albany bank, who drew the draft; tendered 
sufficient indemnity, and demanded payment. 
Subsequently, he sued the Albany bank, as upon 
a lost draft, alleging tender of indemnity, and 
non-payment, The Albany bank answered that 
the Parkersburg bank held the draft, claiming 
to be lawful owners and holders for value, and 
that the Parkersburg bank had given notice of 
its claim, and not to issue a duplicate or pay the 
draft to any other person. 


The court denied the right of Van 
Alstyne, the original purchaser, to re- 
cever. It stated the familiar rule that 
in order to charge the drawer, the bill 


*, Abb. N. Y. Ct. of App. Decisions, 449; yeat 1368. 
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must be presented to the drawee, and in 
order to recover from the drawer, the 
bill must be produced; and admitted an 
exception to the rule in the case of lost 
bills where, on tender of indemnity, 
payment might be required without pro- 
duction. But, it held the bill in the 
present case was not a lost bill; and the 
fact that it was in the hands of an ad- 
verse holder in another state, did not 
authorize its treatment as such. The 
case of a bill which ‘‘through misad- 
venture or wrong, has come to the 
possession of a savage in a remote or 
inaccessible country, where, in every 
reasonable estimate of its situation, it 
must be declared lost’ would be differ- 
ent. In the present instance, however, 


the bill was in a state where judicial 
tribunals exist by the federal laws, to 
which the plaintiff (Van Alstyne) could 
resort to determine who was rightfully 


entitled to the bill. Furthermore, the 
fact that the adverse claimant and hold- 
er’s title is impeached by proof of for- 
gery, would not authorize recovery; for 
the adverse claimant was not a party 
and might have grounds to establish its 
right to the draft; i.¢.,evidence of au- 
thority of H. C. Abbott (the alleged 
forger) to negotiate the draft; evidence 
that no forgery was in fact committed; 
or facts which would estop the payee to 
deny the brother's authority. 

Said the court respecting the danger 
and impolicy of allowing recovery in 
such a case: ; 


If it be understood, as I am sure it has never 
before been understood, that whenever a contro- 
versy arises with the holder of negotiable paper 
residing out of the state, the claimant may sue 
the parties thereto here, and recover (assigning 
that excuse for not producing and surrendering 
it to the drawer, acceptor, or maker), no party 
to such paper will be safe. An entirely new 
ground for invoking equitable interposition and 
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relief will, I think, be introduced into the law, 
and injustice and wrong to innocent parties to 
the paper will be done under color of doing equity 
toaclaimant. For it must be remembered that 
the indemnity which the court prescribes as the 
condition of compelling payment is at best a 
precarious reliance. In the ordinary fluctuations 
which occur in the mercantile community, for 
whom the rules of law and equity which we are 
considering are especially designed, such indem- 
nity is liable to be utterly worthless when the 
party has need to look to it for protection, 


The decision was therefore pronounced 
that the detention of the draft by an ad- 
verse claimant in another state holding 
under an alleged forged indorsement 
(proved to be such in a suit where the 
adverse claimant was not a party) did 
not entitle the original purchaser and 
claimant to treat it as lost paper, and re- 
cover upon tender of indemnity, without 
producing the draft. One judge (Grover) 
dissented on the ground that the in- 
dorsement being a forgery and the 
holder being in another ‘state without 
the jurisdiction of the court, the bill 
might be treated as a lost bill. 

We see, here, a bank, ultimately liable 
upon a draft when the true owner is as- 
certained, not compelled to pay to a 
claimant, the original purchaser, even 
on tender of indemnity, and a fair show- 
ing that the draft has miscarried and 
been transferred through forgery. Where 
the actual holder has claimed title and 
notified the bank, the original purchaser, 
having access to the latter through the 
courts, must fight it out with him, and 
judicially establish his title in a suit to 
which the holder is a party, before the 
bank can be compelled to refund. In 
such a case, therefore, the status of the 
bank is that of a stakeholder, holding 
the fund until one or the other of the 
rival claimants shall emerge from the 


. judicial arena as the successful combat- 


ant. 
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ADVERSE CLAIMANTS TO A PROMISSORY 
NOTE, 


The case of Crandall v. Schroeppel.+ 
presents a similar case upon a promis- 
sory note: 


Schroeppel gave his promissory note to Cran- 
dall or bearer, Crandall sued Schroeppel on the 
note. Crandall did not hold the note; but it was 
produced by a witness on the trial who claimed 
to own it as administrator of an estate, Cran- 
dall, however, testified that he owned the note, 
had never transferred it, and that it had not 
been paid. ‘The justice gave him judgment, 
which was reversed by the higher court. 


- The court followed the ruling in Van 
Alstyne v. National Commercial Bank. 
Crandall had not possession of the note, 
and it was not lost. The court stated 
that a party paying a promissory note 
or negotiable bill, is entitled to the 
delivery of such a note or bill, on pay- 
ment, or its production, that it may be 
discharged or‘destroyed in his presence. 
The justice’s judgment did not extin- 
guish the note, for Crandall could not 
produce it to the justice for cancellation, 
or give a valid discharge which would 
protect the maker from another suit by 
the administrator who held it, and pay- 
ment of the judgment would not have 
that effect. - The title to the note could 
not be judicially settled in the present 
Suit, because the administrator was not 
a party, nor bound by the decision. The 
maker, therefore, was not compelled to 
pay the claimant. 


“ADVERSE CLAIMANTS TO A CERTIFICATE 
OF DEPOSIT, 


The status of a bank respecting ad- 
verse claimants upon a negotiable certi- 
ficate of deposit is well illustrated in the 





+ 1 Hun. 557; year 1874. 
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Buffalo.t 


Read deposited certain money with the Marine - 


Bank and received two certificates payable to 
his order. He subsequently demanded payment, 
tendering indemnity, and claimed payment as 
upon lost certificates. Before payment, one 
Rockwell, an executor, exhibited the certificates 
to the bank, claiming title thereto by the estate, 
Read. sued the bank, and on the trial, the execu- 
tor produced the certificates, when they were 
found to be payable to the order of Read, and 
not to have been indorsed by him. 


The court compared the case with 
that of Van Alstyne, and upheld the bank 
in its refusal of payment. Referring to 
that case, the court said: 


There seems to be no material distinction be- 
tween that case and this, arising out of the 
different character of the paper in the two cases. 
The essential fact in both is that the paper was 
negotiable by delivery, and without the indorse- 
ment of the payee. Such was the case with the 
certificates in question; so far as to pass all the 
title which the payee had at the time of the 
transfer, (Briggs v. Dorr, t9 Johns, 95; Freund 
v. Bank, 76 N. Y. 352), and this is all the nego- 
tiability which is necessary to constitute a reason 
for the application of the rule under considera- 
tion. 


Giving the reason of the. rule denying 
the obligation of the bank to pay the 
claimant, even upon tender of ingemany 
the court says: ° 


The reason is that the defendant (bank) is en- 
titled'to be insured against liability to pay the 
certificates a second time; and the reason exists 


whenever the paper is shown to bein the hands - 


of a third person claiming title thereto. In the 


case of a lost bill, the statute provides for a — 


bond of indemnity; but when it appears that the 
bill is not lost, and it is traced to the hands of 
one who claims to be the owner, the maker, oF 


party liable to pay for it, cannot be required to — 


— 





cert ——— 






1891, 13 N. ¥. Supp. 855. 


recent case of Read v. Marine -_* 


¢ N. Y. Supreme Ct., Gen. Term, Fifth Dept. jane i 
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accept a bond of indemnity. He has a right to 
insist that the question of ownership shall be 
first determined between the rival claimants, and 
that the right of the party to whom he pays the 
debt shall be evidenced by possession of the 
paper, with the power to surrender the same on 
payment being made. 


RIVAL CLAIMANTS TO GENERAL DEPOSIT. 


The foregoing cases, it will be noticed, 
have all presented instances where the 
fund in dispute has been represented by 
a paper obligation, such as a certificate 
of deposit or promissory note. In the 
following cases, the claim has been made 
with reference to money on general de- 
posit, subject to check. Let us look at 
this class of cases, and see what the 
duty and action of the bank has been 
declared to be, respecting payment or 
non-payment, in case of adverse claim. 

In the Pennsylvania case of Frazier v. 
The Erie Bank§ an agent deposited 
funds of his principal in his own name. 
Subsequently the principal gave notice 
of ownership to the bank. Notwith- 
standing the notice, the bank honored 
the check of the agent. The lower court 
was of opinion that as the deposit was 
to the credit of the agent, no one but he 
could receive it. The supreme court 
controvert this. They say: 


It is a suit by the owner to recover money in 
the hands,of a third person who holds it, after 
notice, for his use. A merchant sends his clerk 
to deposit money in a bank, and instead of de- 
positing itin the name of his employer he de- 
posits it in hisown name. Would a payment to 
the clerk, after having notice of the fraud, pro- 
tect the bank from the suit of the principal? 
Would it be necessary to bring suit in the name 
of the clerk? This will not be pretended; for to 
whom does the money belong? Surely not to the 
clerk, but to the principal; and as soon as the 
bank are informed of the fraud, they become 
Stakeholders and must pay the money to the 
person entitled to it. 


§8 Watts & S. 18. 


27' 


And the court states this proposition: . 


It is true that until the bank has notice they 
may consider the agent as the owner of the funds; 
but when they are informed the money belongs 
to the principal, they are, as in justice they 
should be, placed ir.a different situation. They 
are stakeholders for the owner, and must at 
their peril pay it to him; and tq protect them- 
selves they may require an indemnity. 


This doctrine is announced from the 
standpoint that the adverse claimant is 
in fact the owner and entitled to the de- 
posit. But suppose the adverse claim- 
ant is not the owner in fact, although he 
notifies the bank not to pay. What 
then? 

A case of this kind recently arose in 
the same state. Patterson v. Marine Nat. 
Bank.|| Money was deposited in bank and 
was ciaimed by athird party who alleged 
that the depositor was his agent. The 
bank paid the money to the third party. 
The depositor sued the bank. The true 
ownership of the money was among the 
controverted questions in the case, and 
the jury found the money belonged to 
the original depositor. The bank was 
therefore compelled to pay the am- 
ount over again to him; but not only 
this; in a second action it was mulcted 
in damages for refusal to honor its cus- 
tomer’s check. 


CONCLUSION UPON ADVERSE CLAIMS TO 
MONEY REPRESENTED BY _ CERTIFI- 
CATES OR OTHER PAPER OBLIGATION, 


In cases of this character, where the 
original holder or purchaser has sought 
payment while the paper existed in the 
hands of an adverse party claiming own- 
ership the rule has been declared that the 
ownership and right to the fund must 
be judicially established as against the 
rival claimant before the bank can be 





| 2 BANKING L. J. 117: year 188. 
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compelled to pay, even though indem- 
‘nity be tendered. We have cited no 
case where the parties have been 
transposed and the actual holder of the 
paper has sued the bank, after demand- 
ing payment, or which specifically de- 
clares the bank’s obligation where the 
holder demands payment, and the or- 
iginal purchaser interposes an objection, 
himself claiming the fund.’ In such a 
case, whether or not payment could be 
withheld until judicial determination be-- 
tween the parties, the bank at all events 
would be entitled to indemnity before 
payment of the obligation. 


CONCLUSION UPON ADVERSE CLAIMS TO 
GENERAL DEPOSITS. 


A difference is readily seen between 
the circumstances here and those in the 
foregoing class of cases. In the case of 


general deposits, the element of obliga- 


tion to honor customer’s checks and lia- 
bility for wrongful refusal enters, In 
the earlier Pennsylvania case cited, the 
court laid down the rule that after notice 
of an adverse claim, the bank paid the 
depositor’s check at its peril. Yet the 
literal following of this rule, as disclosed 
in the later case, led to disaster. The 
bank, upon notice of an adverse claim, 
did not honor its depositor’s check, and 
as a consequence, the refusal turning 
out to be wrongful, it not only had to 
pay him the amount, but damages be- 
sides. In view of this later experience, 
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it does not seem probable that mere 
notice by an adverse claimant would jus- 
tify refusal to honor a depositor’s check, 
unless the notice was backed up with a 
bond of indemnity, sufficient to secure 
the banker not only in the amount of the _ 
fund, but for alldamages. True, in the 
earlier Pennsylvania case it was stated the 
banker could require indemnity before 
paying the deposit to the adverse claim- 
ant; but it declared no right to indem- 
nity as a condition of withholding pay- 
ment of the depositor’s check. 

An adverse claimant to funds on de- 
posit has the means at hand to obtain 
an injunction restraining the banker 
from paying his customer’s checks. He 
also has it in his power to tender in- 
demnity. In view of the fact that the 
banker is under obligation to honor 
checks and subject to liability for wrong- 
ful refusal, the probable doctrine of the 
courts will be that with the means of 
injunction and tender of indemnity at 
hand, the adverse claimant, though his 
claim ultimately prove rightful, cannot 
by mere notice of claim, without more, 
make the banker liable for honoring his 
customer’s checks and declining the 
risk of dishonoring them. Cases might 
exist where the proofs of ownership in 
the adverse claimant were overwhelm- 
ingly conclusive, and where, if the 
banker paid his customer’s check, he 
would be blamable; but in such cases 
the banker’s good judgment would lead 
him aright. 
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STOCKBROKERS’ 


RESPONSIBILITIES IN THE SALE OF STOLEN 


SECURITIES. 


HE business of buying and selling 
shares and securities for clients, 
and pocketing the commission, is a very 
pleasant occupation; yet like all other 
money-making businesses, it is accom- 
panied with a certain amount of risk. 
A decision which will interest stock- 
brokers, and which affords an illustra- 
tion of how responsibility may be in- 
curred while the broker imagines he is 
following strictly the line of safe conduct 
and legitimate operation, will be found 
elsewhere inthisnumber. The supreme 
court of California decides that a broker, 
who unwittingly sells stolen shares fora 
thief-client, and pays him the proceeds, 
is liable to the true owner for the con- 
version of the shares. The question 
respecting the liability of a broker who 
innocently makes a sale in a case of this 
kind is an important one, and it will be 
instructive to examine the cases and 
trace the extent of the doctrine that an 
innocent agent, acting tor a principal in 
the sale of stolen goods or converted 
property, is personally liable to the 
owner. 
EARLY CASE OF A CLERK. 


In the year 1815, the case of Stephens 
v. Elwall, arose in the Court of Kings 
Bench.* Certain goods were delivered 
to the business house of H, to which he 
was not entitled. He was abroad, and 
subsequently the clerk, by direction of H, 
shipped themtohim. Two years after, 
the clerk was sued fcr conversion, and it 
was held that the clerk could be charged 
in such a case. Lord Ellenborough, C. 
J., said: 


*, Maule & S. a59. 


The only question is, whether this is a con- 
version in the clerk, which undoubtedly was so 
in the master. The clerk acted under an una- 
voidable ignorance‘and for his master’s benefit 
when he sent the goods to his master; but never- 
theless his acts may amount to a conversion; 
for a person is guilty of a conversion who inter- 
meddles with my property and disposes of it, 
and it is no answer that he acted under author- 
ity from another, who had himself no authority 
to dispose of it. And the court is governed by 
the principle of law, and not by the hardship of 
any particular case. ‘ 


CASES OF AUCTIONEERS, 


In an early case in the court of errors 
of New York, Hoffman v. Carow,+ a 
quantity of merchandise was stolen and 
forwarded by the thief to auctioneers to 
be sold. They innocently sold the 
goods and paid over the proceeds to the 
thief, supposing him to be the owner. 
The real owner sued the auctioneers and 
recovered, by a divided court, 16 in 
favor, 5 against. 

Another auctioneer’s case drose in 
Massachusetts in 1%49.[ A mortgagor 
of household property, the right to pos- 
session of which was in the mortgagee, 
sent the goods to an auctioneer by whom 
they were sold, and the proceeds paid 
over to themortgagor. The auctioneer, 
though innocent, was held liable to the 
mortgagee for conversion of the goods, 


CASE OF COLLECTING AGENT. 


In the Missouri case of Koch v. Branch§ 
the property involved was a United 
States commissary voucher. A voucher 
of this kind is not a negotiable instru- 
ment in any sense, but simply an account 





* +22 Wend. 285; year 1839. 
Coles v. Clark 3 Cush. 399. 
44 Mo. 542; year 1869. 
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against the government, approved by 
the officer who received the property 
embraced in it, which is paid on presenta- 
tion. A mercantile firm at Fort Smith, 
Ark., purchased one of these vouchers 
from an army beef contractor. It was 
stolen from their store and the thief was 
never discovered. Subsequently, one 
B purchased the voucher froma stranger 
and forwarded it to his brother in St. 
Louis, whose firm collected it and paid 
over the amount without charging any 
commission. The Missouri court held the 
St. Louis firm liable to the true owner and 
the case similar in principle to those 
where the agent sold the property. It 
said: 

The plaintiffs are deprived of their property 
through the wrongful, I. E., unauthorized, act 
of defendants. They converted it, I. E., turned 
it into money, and paid over to their principal 
without authority. A sale of another’s property 


evidences conversion. * * So, by analogy 
would be any other voluntary act which changed 


its character and placed it beyond the reach of. 


the owner. It is not necessary that the agent 
use the proceeds of the conversion for his own 
benefit. , 


So far the cases cited have been those 
of personal property, not possessing a 
negotiable, or quasi-negotiable charac- 


ter. It is familiar law that the innocent 
purchaser of stolen property (not being 
a purchaser of a negotiable instrument, 
for value, before maturity, who will 
hold as against ail the world) takes no 
better title than the thief who has none, 
and consequently is obliged to forfeit it 
to the true owner. If such an innocent 
purchaser should sell the property, he 
would be disposing of what was not his 
own, and be liable to the owner for con- 
version. Likewise it appears from the 
cases we have cited, an innocent agent, 
selling stolen property in the most per- 
fect good faith, and turning over the 
proceeds to his principal, is equally 
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held guilty of conversion and responsi- 
ble. It is regarded as no defense that 
he acts merely as agent. The wrong- 
doing of his principal is regarded as his 
wrong-doing, and he is made equally 
liable. It must be confessed that this 
rule seems extreme, and especially so in 
the instance last disclosed, where the 
agent gratuitously collected and turned 
over to an innocent purchaser, the pro- 
ceeds of an instrument which sometime 
in its past history had been stolen from 
the owner. The seeming injustice and 
hardship of the rule of agent’s respon- 
sibility has led to dissent from the doc- 
trine by minority judges. Says Senator 
Furman, one of the dissenters, in the 
auctioneer case of Hoffman v. Carow: 

An auctioneer does not claim the goods as 
his Own, nor assume any right in or over or to 
dispose of the same as his own property. It is 
true that he has a special interest in the goods 
sent to him to be sold, and a lien on them, or 
their proceeds, for the charges of sale, and his 
commission. * * * Yet for all other pur- 
poses he is the MERE AGENT for the transmission 
of goods from one set of traders to another. It 
appears to me unjust to charge him with the 
value of the goods sold in a case like the pres- 
ent. * * * In criminal cases it is the SCIENTER 
or THE INTENT which constitutes the crime; and 
can it be just or equitable in a civil action to 
place an innocent maa, an agent, one who is 
admitted to have acted without knowledge or 
evil intent, in a worse situation than one who 
is arraigned for a criminal violation of the laws 
of his country ? 


LIABILITY OF BROKER SELLING STOLEN 
NEGOTIABLE SECURITIES OR STOCK- 
SHARES. 

But while the above doctrine of agent's 
liability is severe enough in the case of 
ordinary personal property, there exist 
three cases wherein it has been extended 
to the sale of negotiable securities or 
stock shares, a species of property which 
circulates from hand to hand almost 
with the freedom of money itself, These 
cases are (1) from Maine, (2) from Ne- 
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vada, and (3) the California case now 
published. The rule with respect to ne- 
gotiable paper, is that the dona fide pur- 
chaser from the thief, takes title as 
against the true owner; but the Maine 
judges, in their wisdom, do not think 
the innocent agent who disposes of the 
security for the thief should stand on 
the same footing. In the Maine case§ 
the defendant acted as the innocent 
agent of a thief in the sale of certain 
stolen government bofds. He was held 
liable to the owner, notwithstanding his 
ignorance that his principal was not the 
true owner. The court stated the rule 
thus: 

A person is guilty of a conversion who sells 
the property of another, without authority from 
the owner, notwithstanding he acts under the 
authority of one claiming to be the owner, and 
is ignorant of such person’s want of title. 

And, refusing to make a distinction 
between the case of ordinary property 
and negotiable property, the court said: 

The BONA FIDE purchaser of a stolen bond 
payable to bearer, might perhaps defend his 
title against even the true owner. But there is 
no rule of law that secures immunity to the 
agent of the thief in such cases; nor to the agent 
of one not a BONA FIDE holder. * * * The 
tule of law protecting BONA FIDE purchasers 
of lost or stolen notes and bonds, payable to 
bearer, has never been extended to persons not 
BONA FIDE purchasers, nor to their agents. 

In the case from Nevada §§ certain 
stock in a California mining company, 
transferred in blank, was stolen from 
the owner and taken to a stock-broker 
in Virginia City, Nevada, who, believ- 
ing the holder to be the owner, sold it, 
deducted his commission, and paid the 
proceeds to the thief. The owner sued 
the brokerfor return of the property or its 
value, 

The first point made by the broker 
was that the certificates of stock should 


Kimball v. Billings 5g, Me. 147- 
9 


Bercich v. Marye, eV. 312. 
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be treated as negotiable instruments 
and he, being a dona fide holder for a 
valuable consideration, no recovery 
could be had against him. The court 
decided the certificates non-negotiable. 
It showed that under the statute of Cal- 
ifornia, book transfer was necessary to 
pass the legal title, except as between the 
parties. This placed a restriction upon 
the transfer of stock; any other form of 
assignment was merely equitable as 
against the corporation and subject to 
its liens and claims, and the stock was 
rendered non-negotiable. 

The broker next contended that as 
he was the innocent agent of the thief, 
he was not liable. But here the court 
copied the words of the supreme court 
of Maine, which we have already cited 
that ‘‘a person is guilty of conversion 
who sells the property of another, with- 
out authority from the owner, notwithe 
standing he acts under the authority of 
one claiming to be the owner, and is ig- 
norant of such person’s want of title,” 
and held the broker liable. 

The third case is the one herein pub- 
lished, decided by the California su- 
preme court. The stolen property was 
also mining shares, indorsed in blank, 
stolen by an emyloyee of the owuer, in- 
nocently sold by the broker and the pro- 
ceeds delivered to the thief. The same 
decision is made, and the broker held 
liable to the owner, although it will be 
noticed that two justices (one of them 
the chief justice) dissent. _ 

These last three cases respecting lia- 
bility in the sale of stolen negotiable 
securities or stock shares are of partic- 
ular interest to stockbrokers, for it is 
this class of property which the brokers 
are constantly employed to sell, And 
viewing these cases we notice there is 
only one—that from Maine—in which 
the agents liability has been decreed for 
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the sale of a negotiable security. In the 
Nevada case, the stock involved was ex- 
pressly held not negotiable; and in Cali- 
fornia, certificates of corporate stock 
have been held zof negotiable instru- 
ments within the definition of the civil 
code;|| so that both these latter cases 
simply decide questions of liability for 
sale of stolen non-negotiable personal 
property, and do not pass upon the ques- 
tion of agent’s liability for sale of nego- 
tiable instruments. These distinctions 
are useful in enabling us to trace more 
definitely and exactly the extent of the 
doctrine of agents’ liability in sale of 
stolen property both negotiable and non- 
negotiable. . 

Our broker friends have now seen the 
liability of clerks, agents and auctioneers 
who have innocently sold or disposed of, 
stolen property, pictured from the cases; 
and the liability of their own class, for 
selling stolen negotiable securities and 
shares announced in three cases, one 
where the property was negotiable; two 
where it was deemed otherwise. It will 
be natural, therefore, for them to in- 
quire, especially respecting the cases 
involving negotiable securities and stock 
shares—Do these cases establish the doc- 
trine universally? Are there no cases 
the other way? Would these decisions, 
announced in states which do not em- 
brace the great commercial centers, and 
where the comparative volume of pur- 
chase and sale transactions conducted 
through brokers, is small, be recognized 
. as law in the leading commercial states? 

We have a partially negative answer 
in New York state in the caSe of Zulick v. 
Markham which exonerates the broker 
who innocently sells negotiable securities 
belonging to one other than his principal, 
from liability. The property sold was cer- 


Bs ed v. Savage Mining Co. 64 Cal. 388. 
6 Daly 129. 
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tificates of stock indorsed in blank; the 
same class of property which the Nevada, 
and (now) the California, court hold the 
broker liable for selling. But in the 
New York case such certificates were 
regarded as negotiable securities, while, 
as we have already seen, in the Cali- 
fornia and Nevada cases, the stock there 
involved was deemed non-negotiable, 
book transfer being required. In the 
New York case, Zulick, the owner, de- 
livered to his broker a certificate of 
stock with blank power of attorney to 
transfer indorsed thereon, and directed 
his broker to procure a loan of money 
thereon. The broker did not do this, 
but employed another broker, innocent 
of the fraudulent diversion, and ignorant 
of Zulick’s ownership and instructions, 
to sell the stock, which the latter did to 
an innocent purchaser, and accounted 
for the proceeds to his guilty principal. 
Zulick sued the innocent broker for con- 
version. 

The court of common pleas (one jus- 
tice dissenting) held the innocent broker 
not liable to the owner for a conversion 
of the stock ; being equally innocent, he 
stood in the same position as the pur- 
chaser in good faith. Chief Justice 
Daly, after citing the rule that the dona 
fide purchaser of such stock certificates 
would take a superior title to the orig- 
inal owner, says: 

It is urged, however, that this protection ex- 
tends only to an innocent purchaser, who has 
paid value for the stock, and cannot be invoked 
by intermediate parties through whose instru- 
mentality or negotiations the stock has become 
the property of an innocent purchaser for value, 
The cases in which this rule has been applied 
have usually, and perhaps exclusively, been 
cases of an innocent purchaser for value, but it 
does not follow that it cannot be applied to per- 
sons equally innocent and equally entitled to its 
protection such as brokers who, deceived by the 


same INDICIA of apparent ownership, are lead to 
negotiate and effect the sale of stock under the 
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belief that the person for whom they are acting 
has the right to dispose of it. If the innocent 
purchaser for value is protected in his purchase, 
I utterly fail to see why the innocent broker who 
sold it to him is to be regarded as a TORT FEASOR, 
and made answerable to the owner for the full 
value of the property which is lost to the owner 
by an act on his part which has misled the 
broker quite as much as the innocent purchaser, 


It will be noticed the only difference 
in the essential facts between this case 
and those from Nevada and California, 
is this: In the western cases, the in- 
dorsed stock was stolen by the principal, 
and delivered to the broker for sale. 
In the New York case, the owner de- 
livered it to the principal, whose orig- 
inal possession was rightful, but who 
subsequently fraudulently used it for his 
own purposes. How far this distinction 
is important may be gathered from the 
following language of Judge Daly’s 
opinion : 

Trover or trespass would lie for wrongfully 
taking or disposing of property without the 
owner's permission, consent or authority. But 
that is not this case. The plaintiff gave an ap- 
parent authority to sell and dispose of the stock, 


by delivering the certificate, with a power of at- 
torney in blank indorsed upon it, to the broker. 


The ground upon which the New 
York decision rests is that delivery to 
the broker with indorsement in blank, 
conferred an apparent authority on him 
to dispose of the stock, which estopped 
the owner from asserting his title. 
What would be the decision if the in- 
dorsed certificates, instead of being 
delivered by owner to wrongdoer, had 
been stolen from owner by wrongdoer, 
it is difficult to say. The broker selling 
them would be equally innocent, Yet 
the owner’s apparent authority, pre- 
sumed from delivery, would be wanting. 

But, at all events, this decision marks 
a limit upon the doctrine of responsibil- 
ity of the broker, who innocently sells 


LAW JOURNAL 


277 


misappropriated securities for a- guilty 
principal. 


SUMMARY, 


Summarizing the decisions to show 
the present state of the law, we have 


1. A line of cases holding the agent, 
employee, or broker, who sells stolen 
personal property for a thief, and ac- 
counts to him for the proceeds, in ig- 
norance of his principal’s want of owner- 
ship, nevertheless liable to the owner 
for conversion. We have seen judicial 
dissent by minority judges to this doc- 
trine, ably presenting reasons why the 
agent, the mere innocent instrument of 
conveyance,should not be placed in the 
same boat with his guilty principal. 
And it is easy to see that the application 
of this doctrine in many cases might 
lead to absurd results. Is every clerk, 
every agent, and every employee the 
world over wherever this doctrine ob- 
tains, who innocently handles, disposes 
of, and collects the proceeds of goods, 
chattels and personal property generally, 
for his employer or principal, liable to 
the true owner on proof that his em- 
ployer is not the owner? If not, where 
is the line to be drawn? 


2. Further cases (from Nevada and 
California) which apply this doctrine to 
the broker who sells indorsed and stolen 
stock shares; such shares not being 
negotiable instruments; although ac- 
cording to the language of the California 
court the same rule would be applied to 
negotiable instruments. 


3. A case from Maine wherein a 
broker who has innocently sold for a 
thief-principal a negotiable government 
bond, in ignorance of the principal's 
want of title, is held liable to the true 


owner, the court refusing to place the 


broker in the same position as an inno- 
cent purchaser for value, against whom, 
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on familiar grounds, the original owner 
would have no claim. 

4. A New York decision where a 
broker (who has innocently sold for a 
fraudulent principal, indorsed certifi- 
cates of stock—negotiable—not stolen 
from the owner, but delivered by owner 
to principal, who fraudulently sells them 
through the innocent broker,) is held to 
stand on the same footing as an innocent 
purchaser, and not liable to the owner 
for the proceeds; but, leaving uncertain 
the rule of liability, if the stock has 
been stolen instead of misapplied. 
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From this review and summary, stock- 
brokers will gather that the practice of 
selling securities for clients, which sub- 
sequently turn out to be stolen, is not 
unattended with personal risk, and 
while for the future the hope may be 
indulged that the law will be changed, 
so that the hand of justice, when strik- 
ing at the guilty principal, may be made 
to spare the innocent instrument which he 
has chosen to use, yet, the lesson of the 
cases must not fail to be heeded that the 
best safeguard of the broker is in the 
surety that his customer is honest, 
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MR. CARNEGIE ON THE A, B, C, 


OF MONEY. 


(By Van Buren Densilow.) 


T would be but atrite saying that if 
any man living can come to under- 
stand money by making it, the man who 
understands it best must be Mr. Andrew 
Carnegie. In a speech two years ago 
to the legislature of Pennsylvania. when 
engaged in the contest with the Penn- 
sylvania Central Company, he informed 
it that his weekly pay-roll of salaries 
and wages exceeded that of the Penn- 
sylvania Central Railway itself, which, 
with its connections, forms at least the 
second in dignity of the great trunk 


railways of the continent. Beginning 


a few years ago as a messenger boy ina 
telegraph office at Pittsburgh, where he 


was compelled to fight his way into a 
free apprentices’ library, by writing 
arguments in the daily papers, he stands 
now probably the most extensive em- 
ployer of labor in the world except 
Krupp, of Germany, and allowing ‘for 
the wide difference in rates of wages— 
the largest wage-payer living. He is 
public-spirited, generous, and full of 
the energy of youth as well as the 
genius and sagacity that mature only in 
the rapid and successful conquest over 
obstacles and adversaries. He makes 
presents, in both continents, of libraries 
far more elaborately filled than that from 
which he was turned away as a boy in 
Pittsburgh on the plea that a messenger 
isnot an apprentice. Mr. Carnegie is 
not content with being an actor, and 
power of the first dimensions, in the 
world of business and finance. He 
Sweeps over the field of action like a 
Dakota Harvester with its 24-foot cutter 
raking and binding its eighty acres a 


day. This is not enough. He must 
even glean along with the hungry, con- 
templative class, the world’s over-worn 
and wearied thinkers and writers, who 
live upon themes that are dropped into 
history by men of action—the straws of 
suggestion that fall from the lives of 
greater energy or more fiery tension and 
reward, dazzle or mislead the studious, 
narrative and reflective classes as they 
follow after. With the greater ambition 
filled, he still aspires to obtain the less. 
Resting from the easy direction of the 
enterprises which furnish homes and a 
career to 25,000 workers, he runs a tilt 
with Gladstone on the value of inherited 
merit and flings a lance at the American 
Congress with intent to transfix both 
political parties at once, the Republican 
for going as far as it has done—the 
Democratic for trying to go very much 
further—upon thesilverquestion. This 
brings Mr. Carnegie before us as a po- 
litical economist—one of the very few 
of that ilk who like Ricardo and Carey, 
discuss the philosophy and power of 
wealth from a position inside its en- 
trenchments, 

We pass over Mr. Carnegie’s intro- 
ductory fallacy, that commerce begins 
in the barter of commodities without 
money, with only the comment that ex- 
cept as money has first existed, barter is 
impossible and nothing but seizure can 
take place. It is only as a load of hay 
can be mentally rendered into dollars of 
value, and as these dollars of value can 
be applied as a measuring rule to dress 


‘goods or opera tickets, that it has ever 


been possible, as in Utah, to barter a 
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load of hay for ten opera tickets. Di- 
rect barter, without money, is a figment 
of the imagination—impossible in his- 
tory and in fact. Indeed one of the 
earliest, most lasting and most useful 
functions of money consists in crystal- 
izing in the minds of men such mental 
conceptions of measures of value as 
renders the barter of mere commodi- 
ties possible. 

Mr. Carnegie’s first point is that be- 
cause the ideally perfect dollar 1s one 
that never changes, therefore we should 
change our present silver dollar of 3714 
grains of pure silver to one of 450 or 460 
grains more or less, 

This is arriving at the unchangeable 
through a tremendous immediate change, 
the probable legal and financial effects 
of which could not but be in many re- 
spects difficult for ordinary minds to 
foresee. While it is just here that Mr. 
Carnegie’s sagacity concerning money 
would be of inestimable value to us, he 

declines to devote a word to the further 
elucidation of the subject. 

There are several aspects in which a 
dollar may change. It may change in 
size and weight. This Mr. C. favors. 
It may change its country, @. ¢., it may 
be worth just enough more abroad than 
here so that it can not remain here, in 
which case, of course, it can no longer 
perform the duty of money for us here; 
and it may, while of the same size, weight 
and country, be prevented from going 
abroad by the fact that it is worth more 
coined than uncoined, in which case it 
remains here and certainly does perform 
one of money’s functions for us. A 
fall in the value of the bullion in a coin 
therefore secures stability and prevents 
change in one important respect, viz., 
change of country, while it is itself the 
most objectionable of all changes in Mr. 
Carnegie’s view, viz., a change in the 
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fitness of the bullion or metal to be used 
for coin. A decline in the value of one 
of the money metals relative to the other 
does, therefore, in the first instance, se- 
cure the dollar which is coined of that 
metal, against one important element of 
change, viz., the export from a countr,’ 
of its specie. 

Those who have studied commercial 
crises and have observed how, almost 
invariably, they are brought on by an 
export of specie, will concede that the 
coinage of a standard money from a 
metal of inferior value possesses at the 
outset at least one aspect of an ‘‘ ideally 
perfect” money, ¢. ¢., itis a money which 
being non-exportable at its coined value, 
would not be capable, by a foreign drain, 
of producing that fluctuation in the 
volume of our money which is a chief 
cause of crises. In this limited aspect 
the depreciation in the value of silver 
bullion, instead of being a total de- 
parture from an ideally perfect money, 
is a nearer approach to it. 

Mr. Carnegie shows his appreciation 
of this point as relates to copper and 
nickel money, and silver half and quarter 
dollars, by saying: 

If we put in what was one day the exact value, and 
copper and nickel rose in the market as metal, coin 


would be melted by the dealers in those metals anda 
profit made by them, and we should have no coin left. 


Why does not this statement apply 
with equal force to Mr. Carnegie’s pro- 
posal to put 460 grains of pure silver 
into the standard dollar? 

It is only twenty years, since, fora 
period of about 18 years preceding, the 
371% grains of silver in a silver dollar 
had been worth about four cents more 
per dollar than the 24% grains of gold 
in the gold dollar. About 355 grains of 
silver bullion were all that should, upon 
Mr. Carnegie’s theory, from 1855 to 
1872, have been put into the silver dol- 
lar in order to balance against the gold 
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dollar. M. Chevalier of France, wrote 
a treatise in 1857 on the ‘‘ Prospective 
Fall in Gold,” which Mr. Cobden trans- 
lated into English, in which he predicted 
that the then actual depreciation in 
gold of four per cent. ought, in order to 
conform to the rate of over-production 
from the mines, to become a fall of at 
least 50 per cent. 

From 1850 to 1860 it is a well known 
fact that the weight of silver produced 
by the mines, instead of being from 15% 
to 20 times the weight of gold, as it 
needs to be in order to maintain our 
present coinage ratio, was only 4% 
times greater than gold as estimated by 
Soetbeer, of Germany. 

If we should now put into our dollar, 
therefore, the 460 grains which Mr. 
Carnegie thinks essential to an honest 
dollar, merely because the weight of 
silver produced by the mines has risen 
to a ratio of about 22 ounces to one as 
compared with the weight of gold, what 
would become of our new Carnegie dol- 
lars if silver should rise? If in circula- 
tion at the time of the rise they would 
all be exported or melted, thus con- 
tracting the volume of our specie ina 
manner that would tend directly toa 
panic and a crisis. 

Mr. Carnegie’s statement, which forms 
the inspiration of his whole article, is 
that ‘‘ while the supply, and therefore 
the value, of gold has remained about 
the same,” silver only has varied in the 
tate of its production. This is meas- 
urably true only of the last twenty 
years. In 1816 Ricardo favored silver, 
as the preferable standard, on the same 
ground that Mr. Carnegie now favors 
gold, viz,, that while it was then the 
dearer, it was always the more un- 
changeable, of the two metals, in its rate 
of production. 

The government has got to adopt 
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some metal for coinage. Whichever 
metal it adopts may become scarcer or 
more abundant than its mate. The 
public and private debts incurred while 
certain coins are the standard, call fora 
certain number of cvins of that standard. 
This obligation, when once incurred, is 
a fixed and finished contract, which 
cannot afterwards be changed to adapt 
it to every rise or fallin the relative rate 
of production of the two metals. During 
the whole period in which our present 
national debt was originally incurred, 
viz., 1860-65, a promise to pay a sum of 
money in American silver dollars would 
have been worth four per cent. more 
than a promise to pay in American gold 
dollars if it were true in fact that the 
value of coined money rises and falls 
with the value of the bullion in the coins. 
But it does not. 

Every time a man professing to have 
any knowledge of money stamps upon 
white paper a statement that the value 
of the coined money of any country 
fluctuates with every fluctuation in the 
value of the bullion in it, he stamps a 
mistake, which the white paper would 
be very much more valuable without. 

* Every time he blushes for the honor 
of the American government which con- 
tinues to coin a dollar out of 371 4 grains 
of pure silver, because its statutes have 
made that quantity of silver a dollar for 
a century, and because nobody is able 
to instruct it as to whether 371% grains 
of silver will in the future be worth more 
or less than 24% grains of gold, 
ought to be careful to blush impartially 
for every government including ‘‘ dear 
old Mother Britain” which continued to 
coin gold in 1852 to 1867 when silver 
was the more valuable of the two metals, 

The fact is that when an economist’s 
honor becomes so sensitive that he is 
compelled to blush over every fluctu- 
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ation in the price of any metal in the 
London Market, and when his moral 
Sagacity enables him to perceive that 
with a rise in the price of bullion the 
American Republic becomes an apostle 
of truth, but with a fall in the price of 
silver bullion it becomes a liar, he 
attaches at least as high importance to 
the price of silver bullion as any of the 
gentlemen who are seeking to advance 
its value. 

We have nota penny of interest in 
silver. But we have observed that, 
thus far, the predictions of disaster as 
the consequence of silver coinage lack 
that verification of fulfillment which is 
essential to maintain the prophetic repu- 
tation. Insome inscrutable way, in spite 
of the predictions of the Cernuschis, Gif- 
fens,and Carnegies, with every increase in 
our stock of silver there is a like increase 
in our stock of gold, in the security and 
solidity of our credit system, and in the 


general stability of all our industries. 
We have a vast exportable fund of 
specie, and another vast non-exportable 


fund of specie. We had neither until 
we coined silver. The growth of the 
latter since 1878 seems to have really 
promoted the growth of the former. We 
do not say it is safe. It would be easy 
to compare it to the earth’s crust which 
is at all times thin, but is the best crust 
we are likely to get. But as it is the first 
time we have ever known what it is to 
be a great specie holding country we 
must be excused if we risk the dangers 
for a little while. 

Mr. Carnegie regards the English 
monetary system, which is almost mea- 
gre in its visible coin reserve com- 
pared with ours, as better than ours, If 
the late astute editor of the London 
Economist, Mr. Bagehot, understood the 
facts, the final coin reserve of the Bank 
of England, which is the final coin re- 
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serve of the entire banking and trading 
system of the kingdom, consists almost 
wholly of call loans to the London bili 
brokers. As we have no Bank of Eng- 
land, we could have no coin reserve of 
this exact quality, even if we knew it to 
be preferable. 

But, not knowing it to be preferable, 
we are content to get along with a gen- 
uine coin reserve, such as Mr. Goschen 
insists the Bank of England should more 
nearly approximate to, if it can not at 
once obtain. 

There is a slight inaccuracy in Mr, 
Carnegie’s statement tliat ‘‘ not one dol- 
lar” of ‘‘ Britain’s reserve” is in silver, 
Scotland is a part of “ Britain” and the 
coin reserves of the Scotch as well as of 
the Irish banks are by law partly in 
silver. 

Mr. Carnegie thinks we ‘‘ might as 
well argue for two national flags in one 
country ” as to argue that a more stable 
value for a metallic currency will be ob- 
tained by off-setting the variations in 
the rate of production of each money 
metal at times by balancing against it 
the inert tendencies of the other. 

Against this position it may be well 
to cite the views of Baron Alphonse de 
Rothschild, who addressing the French 
monetary commission in 1869 upon this 
point, said: 

“They now demand that silver should be demone- 
tized, as fifteen years ago they demanded that gold 
should be. The French government wisely refused to 
demonetize gold then, and it will be equally wise to 
refuse to demonetize silver now. In fact whether 
or silver dominates for the time being it is always true 
that the t S concur together in forming the 
monetary circulation of the world, and it is the gen- 
eral mass of the two metals combined which serves as 
the measure of the value of things. In countries 
the double standard, the principal circulation will 
always be established of that metal which 1s the most 
abundant. * * * 

Without doubt the two metals are not always in the 
same measure at our control: there is always one 
more abundant than the other; but neither of them has 


ever completel peared, and we have always 


disap 
been able to find the one of which we have need.” 


Baron de Rothschild is not known as 
an owner of any American silver mines. 
But he regards the maintenance of silver, 
as one of the two money metals, as e* 
sential in the broad interests of civiliza- 
tion, prosperity and equity. 
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CURRENT LEGAL DECISIONS. 


mpuis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rs. The experiences they disclose are likewise worthy the careful attention and study of the merenent, 
the depositor, and the bank student seeking advancement. Further information regarding any case publish 


herein, will be furnished on application. 


NEGOTIABLE BONDS—FRAUDU- 
LENT REISSUE—LIABILITY OF 
SELLER—WARRANTY. 


U.S. Circuit Court, E. D. Louisiana,June 
26, 1891. 


MEYER ¢ ad. v. RICHARDS. 


The dona fide owner of negotiable bonds which are 
fraudulent reissues of genuine bonds is not liable to 
one who purchases them from him for the amount paid 
therefor, in the absence of any warranty. Following 
Otes v. Cullum, 92 U. S. 447. 


At Law. 
Farrar, Jones & Kruttschnitt, for plain- 
tiffs. Beckwith & Lazarus, for defendant. 


ParpDeEr, J. This cause has been sub- 
mitted near the close of the term with- 
out argument other than that furnished 
by printed briefs in other cases, where 
the facts did not fully appear, with a 
request for a speedy decision. A brief 
opinion is all that is possible. The agreed 
statement of tacts shows that the defen- 
dant, prior to the sale of the bonds here- 
in in question, was the dona fide holder 
of each and all of the bonds described, 
having acquired each and all of said 
bonds in open public market for full 
market value, with no notice whatsoever 
of any alleged vice or alleged illegality 
of the bonds; and that the said bonds 
are in no sense forgeries, but fraudulent 
reissues of genuine bonds. These facts 
being admitted, in my opinion the case 
is controlled by the decision of the su- 
preme court of the United States in Otis 
Vv. Cullum, 92 U. S. 447. In that case 
the bank of which Cullum was receiver 


had sold certain bonds issued by the 
city of Topeka. The bonds were after- 
wards judicially declared void, because 
the act authorising their issue was un- 
constitutional. The purchasers sued to 
recover the amount paid for the bonds, 
alleging failure of consideration. The 
court said: 

**Such securities throng the annals of com- 
merce which they are made to seek, and where 
they find their market. They pass from hand 
to hand like bank-notes. The seller is liable Ex 
DELICTO for bad faith, and EX CONTRACTU, there 
is an implied warranty that they belong to him, 
and that they are not forgeries. Where there is 
no express stipulation, there is no liability be- 
yond this. If the buyer desires special protec- 
tion, he must take a guarantee. He can dictate 
its terms, and refuse to buy unless it be given. 
If not taken, he cannot occupy the vantage 
ground upon which it would have placed him. 
It would be unreasonably harsh to hold all those 
through whose hands such instruments may 
have passed liable, according to the principles 
which the plaintiffs in error insist shall be ap- 
plied in this case.” 

The doctrine of this case has been 
recognized and approved in the case of 
Orleans v. Platt, 99 U. S. 676, and in 
Insurance Co. v. Middleport, 124 U.S.545, 
8 Sup. Ct. Rep. 625. It is not necessary 
to cite authorities to show that the dona 
fide holder of negotiable securities has 
title. In the view I have taken of the 
case, the liability of the state on the 
bonds in controversy is not a material 
question, and is in no wise passed upon. 
It is therefore ordered, adjudged, and 
decreed, that there be judgment in favor 
of the defendants, with costs. 
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MUNICIPAL CORPORATIONS— 
POWER TO ISSUE NEGOTIABLE 
CERTIFICATES. 
U. S. Circuit Court, D. Minnesota, Third 
Division, July 20, 1891. 


Banocor Sav. Bank v. City or STILL- 
WATER. 


In the absence of any special statutory authority, a 
city has no right to issue certificates of indebtedness 
in negotiable form, even in payment for property 
which it had authority to buy. . 


At Law. 

F. H. Lemon & Co. contracted with 
the city of Stillwater in December, 1887, 
to vest title in the city to two parcels of 
land, which were to be used by the city 
for the purposes of a public street ; also to 
widen Maia street for acertain distance, 
so that it should be fifty feet in width; 
and to do the necessary excavation and 
filling to make the strip which was 
added for the purpose of widening the 
highway conform to the established 
grade of Main street. They also agreed 
to obtain certain sewer privileges for the 
city, and to secure the relocation of cer- 
tain railroad tracks. For the land so to 
be acquired, and the services to be ren- 
dered, the city, on its part, agreed to 
dismiss certain condemnation proceed- 
ings that ~ppear to have been then 
pending; aiso to vacate and surrender 
all of its rights to certain parts of Main, 
Laurel, Cherry, and Linden streets; 
and, in addition, and on completion of 
the contract by Lemon & Co., to pay 
them $21,250 in three certificates of in- 
debtedness, to become due, respectively, 
July 1,1889. ‘uly 1,1890,and July 1,1891. 
Subsequently, in October, 1888, before 
the contract was fully performed by 
Lemon & Co., the city council author- 
ized the certificates of indebtedness to 
be executed and delivered to the Bangor 
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Savings Bank, to whom Lemon & Co. 
had contracted to sell the same. They 
were executed and delivered in the fol- 
lowing form: 


CERTIFICATE OF INDEBTEDNESS. 


** $7,500, STILLWATER, MInvy., July 1, 1888. 

**Know all men by these presents, that in 
consideration of the performance by F. H, 
Lemon & Co. of a certain contract between them ~ 
and the city of Stillwater, for the purchase of 
certain rights of way for streets and sewers,and 
the grading of certain streets, dated December 
21st, A. D. 1887, said city of Stillwater, at the 
request of F. H. Lemon & Co., hereby acknow- 
ledges itself to be indebted to the Bangor Sav- 
ings Bank, of Bangor, in the state of Maine, or 
order, in the sum of seven thousand five hun- 
dred dollars, ($7,500.00,) with interest at the rate 
of 6 per cent, per annum from the date hereof, 
payable semi-annually on the 1st days of Jan- 
uary and July of each year, which said sum 
said city hereby undertakes and promises to pay 
to the said Bangor Savings Bank or order on 
the 1st day of July, A. D. 1890, at the Fifth Av- 
enue Bank, of New York city, together with 
semi-annual interest thereon,as aforesaid. This 
certificate is made and delivered in accordance 
with a resolution of the city council of said city 
of Stillwater, passed on the 27th day of October, 
A. D. 1888, and duly approved by the mayor, 
and published in the official paper of said city 
on the 29th day of October, A. D. 1888. In wit- 
ness whereof there is hereunto affixed the cor- 
porate seal of the city of Stillwater, and the sig- 
nature of its mayor, attested by the signature of 
its clerk, by and with the authority of its city 
council, on this 29th day of October, A. D. 1888, 

**G. M. SEYMouR, 
** Mayor of the City of Stillwater. 
Attest: ‘“E. A. Hopkins, Jr., 
‘**Clerk of the City of Stillwater,” 
[Corporate seal of the City of Stillwater. ] 


By resolution of the city council au- 
thorizing the delivery of the certificates, 
it was provided, in substance, that they 
should be placed in the possession of F. 
M. Prince, who was authorized to de- 
liver them to the bank, and receive the 
proceeds, and hold the same, subject to 
the further order of the city council. 
At a later date, (November 9, 1888,) 
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after Lemon & Co. had fully completed 
their contract, Prince was authorized by 
the city council to pay the proceeds of 
the certificates then in his hands to 
Lemon & Co., which he accordingly did. 
The city now contests payment of the 
so-called ‘‘ certificates”’ on the ground 
that it had no authority to issue them. 


Sanders & Bowers and O. Morris, for 
plaintiff. Fayette Marsh, for defendant. 


Tuayer, J., (after stating the facts as 
above.) We think it clear that the city 
of Stillwater had the right to contract 
with Lemon & Co. for the acquisition 
of the strips of land in question, the 
sewer privileges, the widening of Main 
Street, the vacation of certain streets, 
and the relocation of railroad tracks. 
It had such right, we think, under power 
conferred upon the city council by var- 
ious provisions of the city charter ‘‘to 
open,establish, vacate and widen streets, 
to construct, maintain, and extend 
sewers, and to condemn or purchase the 
lands necessary to be used for street and 
sewer purposes.” Vide City Charter, c. 
8, § 11; Id. c. 9, §§ 1, 2; Id. c. 4, § 16. 
These powers were sufficient to author- 
ize the city council to contract with 
Lemon & Co. to procure the lands in 
question,and to render the services which 
they undertook to render for and in behalf 
ofthe city. Butitisa different question 
‘whether the city had authority to pay 
for such services in the manner pro- 
posed; that is to say, by the issue of 
certificates of indebtedness, payable to 
order, and running one, two, and three 
years. Plaintiff's attorneys strenuously 
insist, and in that we agree with them, 
that the so-called ‘‘ certificates of indebt- 
edness” are in reality negotiable bonds 
or notes, which, under the law-merchant, 
may be transferred by indorsement from 
hand to hand, soas to cut off equities of 
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defense. Ina recent case, which con- 
tains an elaborate review of previous 
decisions on the same subject, the doc- 
trine was restated, that municipal cor- 
porations have no power to utter com- 
mercial paper, unless it is expressly 
conferred upon them by law,or is clearly 
implied from some other power ex- 
pressly given. It was further held that 
no implication arises that a municipal- 
ity may make commercial paper, and. 
put the same on the market, from the 
fact that it is expressly authorized to 
borrow money. ‘‘To borrow money,” 
says the court, ‘‘and to give a bond or 
obligation therefor which may circulate 
in the market as a negotiable security, 
freed from any equities that may be set 
up by the maker of it, are, in their na- 
ture and in their legal effect, essentially 
different transactions.” Merrill v. Town 
of Monticello, 138 U. S. 673, 11 Sup. Ct. 
Rep. 441, 448. See also, Claiborne Co.v. 
Brooks, 111 U.S. 400, 406, 4 Sup. Ct. 
Rep. 489; Police Jury v. Britton, 15 
Wall. 566; and Young v. Clarendon T}., 
132 U. S. 340, ro Sup. Ct. Rep. 107. In 
the present instance it appears that the 
so-called ‘‘ certificate” or ‘‘ bond” re- 
mains in the hands of the original payee, 
the Bangor Savings Bank; it has not 
been negotiated; and it contains on its 
face a recital that it was issued in con- 
sideration of the ‘‘ performance by F. 
H. Lemon & Co. of a certain contract, 
* * * dated December 21, 1887,” 
which is notice to the holder of the pro- 
visions of that contract. No question 
of estoppel, or touching the superior 
rights of a transferee for value, can arise 
in thiscase. The point to be determined 
is simply whether the city of Stillwater 
had any authority, under its charter, to 
issue negotiable bonds to Lemon & Co. 
for the land to be procured and the ser- 
vices to be rendered, and this question, 
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we think, must be answered in the neg- 
ative. By section 3a of chapter 3 of its 
charter ‘‘ the committee on finances of 
the city council, * * * upon order 
of the council, may, from time to time, 
borrow for and in behalf of said city 
such sums of money as may be necessary, 
for temporary purposes, and to antici- 
pate the current revenue only.” It is 
obvious, we think, that the issue of 
bonds to Lemon & Co., under the cir- 
cumstances and for the purpose ex- 
plained, cannot be supported under this 
clause. Short, temporary loans, in an- 
ticipation of, and to be paid out of the 
current revenue for the year, is all that 
this section contemplates. Again, by 
§ 26, 26a, and 264 of chapter 5 the city 
was authorized to issue and sell bonds, 
and put the avails thereof in the city 
treasury, to create what is termed a ‘‘ per- 
manent improvement fund.” Whether 
the city had already issued all the 


bonds authorized to create the per- 


manent improvement fund does not 
appear, but that is immaterial, as in 
our view, it could not issue the so- 
called ‘‘certificates” under the sec- 
tions of the charter last referred to, its 
duty having been, in our judgment, to 
pay Lemon & Co. in money out of the 
‘* permanent improvement fund,” as the 
charter seems to contemplate, instead of 
issuing to them negotiable bonds. The 
only other authority to be found in the 
city charter to issue negotiable paper is 
contained in section 25 of chapter 5. 
This section authorized an issue of 
bonds to meet other maturing bonds of 
the city, when there was a deficiency in 
the ‘‘ sinking fund;” but it also contains 
the following important prohibition in 
the concluding paragraph of the section, 
to-wit: 

‘* But neither said city council, nor any officer 
or officers of said city, shall otherwise, without 
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special authority of law, have authority to issue 
any bonds,or create any debt or liability against 
said city in excess of the amount of revenue ac- 
tually levied and applicable to the payment of 
such liability.” 


We are forced to the conclusion, after 
a careful study of the charter, that the 
so-called ‘‘certificates” issued under 


the Lemon & Co. contract were issued 


without authority of law, and are void, 
at least in the hands of the payee. But 
it does not follow that because the cer- 
tificates are void the plaintiff is without 
a remedy against the city. It has re- 
ceived lands for street purposes, and 
sewer privileges and other services, 
that it was authorized to contract for 
and pay for. It has attempted to 
pay for them in bonds which it had 
no right to issue, and that are, ac- 
cordingly, worthless, and do not op- 
erate as payment. The city is most 
likely liable to pay for what it has re- 
ceived under the Lemon & Co. contract, 
but it is not necessary to express a defi- 
nite opinion on that point at this time, 
as the case has been submitted merely 
upon the question whether a recovery 
can be had on the boncs, under a stipu- 
lation between counsel that the case 
should remain open for further testi- 
mony on the other issue if the court 
held the bonds void. All we determine 
now is that the so-called ‘‘ certificates” 
are void, and that no recovery can be 
had thereon. On that issue all the tes-- 
timony has been heard, and the issue is 
determined in favor of the city and 
against the plaintiff. 
Sniente 
STOCKBROKER—SALE OF 


STOLEN SHARE S—LIABILITY 
TO OWNER. 


Supreme Court of California, July 1, 1891. 


Swim v. WILSON. 


1. A stockbroker is liable to the owner for the value 
of stolen mining shares, sold by the broker at the Te 





THE BANKING 


quest of the thief, although the broker acted dona 
fide and without notice and paid the proceeds to the 
thief in reliance on his representation of ownership. 

2. The rule which prevents innocent purchasers 
of stolen chattels from acquiring title thereto as 
against the owner includes innocent purchasers of 
stolen stock-shares. 

3 BEATTY, C. J..and PATERSON, J., dissenting. 

In bank. Appeal from Superior Court, 
City and County of San Francisco; 
Joun Hunt, Judge. 

Wilson & Wilson, for appellant. 
den& Tilden, for respondent. 

De Haven, J.: The plaintiff was the 
owner of 100 shares of stock of a mining 
corporation, issued to one H. B. Par- 
sons, trustee, and properly indorsed by 
him. This stock was stolen from plain- 
tiff by an employee in his office, and 
delivered for sale to the defendant, who 
was engaged in the business of buying 
and selling stocks on commission. At 
the time of placing the stock in defend- 
ant’s possession, the thief represented 
himself as its owner, and the defendant 
relying upon this representation, in good 
faith, and without any notice that the 
stock was stolen, sold the same in the 
usual course of business, and subse- 
quently, still without any notice that the 
person for whom he had acted in making 
the sale was not the true owner, paid 
over to him the net proceeds of such 
sale. Thereafter the plaintid brought 
this action to recover the value of said 
stock, alleging that the defendant had 
converted the same to his own use, and, 
the facts above stated appearing, the 
court in whica the action was tried gave 
judgment against defendant for such 
value, and from this judgment, and an 
order refusing him a new trial, the de- 
fendant appeals. It is clear that the 
defendant's principal did not by stealing 
plaintiff's property acquire any legal 
right to sell it, and it is equally clear 
that the defendant, acting for him and 
as his agent, did not have any greater 
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right, and his act was therefore wholly 
unauthorized, and in law was a conver- 
sion of plaintiff's property. 

‘It is no defense to an action of trover that 
the defendant acted as the agent of another. If 
the principal is a wrong-doer, the agent is a 
wrong-doer also. A person is guilty of a con- 
version who sells the property of another without 
authority from the owner, notwithstanding he 
acts under the authority of one claiming to be 
the owner, and is ignorant of such person's want 
of title.” 

Kimball v. Billings, 55 Me. 147; Coles 
v. Clark, 3 Cush. 399; Koch v. Branch, 
44 Mo. 542. In Stephens v. Elwall, 4 
Maule & S. 259, this principle was ap- 
plied where an innocent clerk received 
goods from an agent of his employer, 
and forwarded them to such employer 
abroad; and, in rendering. his decision 
on the case presented, Lord Ellenbor- 
ough uses this language: 

**The only question is whether this is a con- 
version in the clerk, which undoubtedly was so 
in the master. The clerk acted under an un- 
avoidable ignorance and for his master’s benefit 
when he sent the goods to his master; but, nev- 
ertheless, his acts may amount to a conversion; 
for a person is guilty of conversion who inter- 
meddles with my property, and disposes of it, 
and it is no answer that he acted under the 
authority of another, who had himself no au- 
thority to dispose of it.” 

To hold the defendant liable, under the 
circumstances disclosed here, may seem 
upon first impression to be a hardship 
upon him. But it is a matter of every-day 
experience that one cannot always be 
perfectly secure from loss in his dealings 
with others, and the defendant here is 
only in the position of a person who has 
trusted to the honesty of another, and 
has been deceived. He undertook to 
act as agent for one who it now appears 
was a thief, and, relying on his repre- 
sentations, he aided his principal to con- 
vert the plaintiff's property into money, 
and it is no greater hardship to require 
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him to pay to the plaintiff the value of 
this property than it would be to take it 
away from the innocent vendee who 
purchased and paid for it. And yet it 
is universally held that the purchaser of 
stolen chattels, no matter how innocent 
or free from negligence in the matter, 
acquires no title to such property as 
against the owner, and this rule has 
been applied in this court to the innocent 
purchaser of shares of stock. Barstow 
v. Mining Co., 64 Cal. 388, 1 Pac. Rep. 
349; Sherwood v. Mining Co., 50 Cal. 413. 

The precise question involved here 
arose in the case of Bercich v. Marye, 9 
Nev, 312. In that case, as here, the de- 
fendant was a stockbroker who had 
made a sale of stolen certificates of stock 
for a stranger, and paid him the pro- 
ceeds. He was held liable, the court in 


the course of its opinion saying: 


“It is next objected that, as the defendant 
was the innocent agent of the person for whom 
he received the shares of stock, without knowl- 
edge of the felony, no judgment should have 
been rendered against him. It is well settled 
that agency is no defense to an action of trover 
to which the present action is analogous,” 


The same conclusion was reached in 
Kimball v. Billings, 55 Me. 147, the prop- 
erty sold in that case by the agent being 
stolen government bonds, payable to 
bearer. The court there said: 


‘*Nor is it any defense that the property sold 
was government bonds payableto bearer. The 
BONA FIDE purchaser of a stolen bond payable to 
bearer might perhaps defend his title against 
even the true owner. But there is no rule of 
law that secures immunity to the agent of the 
thief in such cases, nor to the agent of one not 
a BONA FIDE holder, * * * The rule of law 
protecting BONA FIDE purchasers of lost or stolen 
notes and bonds payable to bearer has never 
been extended to persons not BONA FIDE purchas- 
ers, nor to their agents.” 


Indeed, we discover no difference in 
principle between the case at bar and 
that of Rogers v. Huie, 1 Cal. 571, in 
which case, BENNETT, J., speaking for 
the court, said: 


‘*An auctioneer who receives and sells stolen 
property is liable for the conversion to the same 
extent as any other merchant or individual, 
This is so both upon principle and authority, 
Upon principle, there is no reason why he should 
be exempted from liability. The person to whom 
he sells, and who has paid the amount of the 
purchase money, would be compelled to deliver 
the property to the true owner or pay him its 
full value; and there is no more hardship in re 
quiring the auctioneer to account for the value 
of the goods than there would be in compelling 
the right owner to lose them, or the purchaser 
from the auctioneer to pay for them.” 


It is true that this case afterwards 
came before the court, and it was held, 
in an opinion reported in 2 Cal. 571, 
that an auctioneer, who in the regular 
course of his business receives and sells 
stolen goods, and pays over-the proceeds 
to the felon, without notice that the 
goods were stolen, is not liable to the 
true owner as for a conversion. This 
latter decision, however, cannot be sus- 
tained on principle, is opposed to the 
great weight of authority, and has been 
practically overruled in the latter case 
of Cerkel v. Waterman, 63 Cal. 34. In 
that case the defendants, who were com- 
mission merchants, sold a quantity of 
wheat, supposing it to be the property 
of one Williams, and paid over to him 
the proceeds of the sale before they 
knew of the claim of the plaintiff in 
that action. There was no fraud or bad 
faith, but the court held the defendants 
there liable for the conversion of the 
wheat. In this case it was the duty of 
the defendant to know for whom he 
acted, and, unless he was willing to take 
the chances of loss, to have satisfied 
himself that his principal was able to 
save him harmless if in the matter of 
his agency he incurred a liability by the 
conversion of property not belonging to 
such principal. Judgment and order 
affirmed, 

—o——__ 
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SAFE-DEPOSIT COMPANIES — 
- BANKING POWERS. ° 


Supreme Court of New Jersey, July 7,1891. 


State ex rel. HULL ef a/. v. Kevsey, Sec- 
retary of State. 


Act N. J. June 10, 1890, relative “ to banking, sav- 
ings, trust, guaranty, safe-deposit, indemnity, mort- 
gage, investment, loan, and building corporations,” 
requiring them to have a capital of notless than $100, 
coo, and to be approved by the state board of’ bank 
commissioners, treats exclusively of financial asso- 
ciations designed to derive profit from the loan or use 
of money or securities, and does not apply to a safe- 
deposit company, organized under the general incor- 
poration laws “ to keep and maintain safe-deposit 
vaults for the safe-keeping of valuable articles,” since 
the general laws forbid corporations organized there- 
under to deal in money or securities. 


Application by Aurelius B. Hull and 
others for mandamus to Henry C. Kelsey, 
secretary of state, to compel him to re- 
ceive and file the certificate of incorpor- 
ation of the Morristown Safe-Deposit 
Company, of which relators are incor- 
porators. Writ granted. 

Argued February term, 1891, before 
Knapp and Reep, JJ. 

Mahlon Pitney, for relators. Allan Mc- 
Dermott, for respondent. 


Knapp, J. The relators are incorpor- 
ators of ‘* The Morristown Safe-Deposit 
Company.” The corporation is organ- 
ized under the provisions of the ‘‘act 
concerning corporations.” A certificate 
of incorporation under the name stated 
was duly executed by the relators, and 
recorded in the clerk’s office of Morris 
county, in which the corporation pur- 
poses conducting its business. There- 
after, in observance of the provisions of 
the eleventh section of said act, the re- 
lators presented to the secretary of state 
(the respondent) the said certificate, 
asking that it be filed in his office, at 


the same time tendering to that officer 


the fee of $25, due by law to the state 
upon such filing. The respondent re- 
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fused to receive and file the instrument 
of incorporation, and still refuses to do 
so. The respondent denies to the re- 
lators the privilege claimed by them on 
the ground solely that the proposed cor- 
poration is excluded from the right of 
filing its certificate in his office by the 
provisions of an act of the legislature 
entitled ‘‘An act relative to banking, 
savings, trust, guarantee, safe-deposit, 
indemnity, mortgage, investment, loan, 
and building corporations,” approved 


-- June 10, 1891, (P. L. 427,) for the reason 


that the relators have failed to comply 
with its requirements in two essential 
particulars, viz., that it has a capital 
of less than $100,000, and has not re- 
ceived the approval of the state board 
of bank commissioners. The relators 


have chosen a name for their corporation 
that is identical with words employed in 
the act, to describe one of the subjects 
brought within its purview, viz., ‘‘ safe- 


deposit” corporations; and the name so. 
chosen is one entirely appropriate to, 
and strictly expressive of, the purposes 
of its creation. These are, as the cer- 
tificate declares, ‘‘ to keep and maintain 
safe-deposit vaults and safes, and strong- 
boxes for the safe-keeping of valuable ° 
articles and property of all kinds.” The 
question to .be determined is whether, 
by reason of the name so adopted by the 
corporation certificate, and because of 
the objects and purposes which it aims 
to work out in its future, or either of 
these, bring it within the spirit and 
meaning of the enactment in question. 
If it be embraced within the restrictive 
law of 1891, the relators must fail in 
their suit, for they have not in their or- 
ganization the required capital; nor has 
the incorporation received the approval 
of the board of bank commissioners. But 
if, on the other hand, this company is. 
not, in the legislative intent included. 
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within its provisions, then, as the act of 
the secretary of state becomes, in re- 
ceiving the certificate, purely a minis- 
terial one, mandamus should issue as the 
appropriate and only legal remedy of 
relators. It will, asI think, serve no 
useful purpose to attempt analysis of the 
actof 1890. Its design will, on reading 
the text, be apparent. It intended to 
treat exclusively of financial corporations 
and associations; such as banking com- 
panies, savings institutions, and others 
designed to derive profit from the loan 
or use of money or securities. Such 
clearly appears to be its general purpose, 
and each of its details plainly aims at 
the regulation of such institutions for 
the public protection, and not one of 
them is appropriate to corporations like 
that formed by the relators, or possessed 
of any meaning when applied to such. 
This company is organized under the 
general law concerning corporations, 
The expression in its certificate of incor- 
poration of the objects to be promoted 
binds it in the use of its franchises to 
such purposes; and the force of the 
declaration of its designs will exclude it 
from the right to deal in money or se- 
‘curities, But besides this, by the pro- 
viso to the tenth section, of the same 
statute, the exercise of such. powers is 
expressly withheld from corporations 
formed under the act. 

That the company, in the choice of its 
name, has fallen upon one that is within 
the words of the act of 1890 is not a 
circumstance of controlling importance. 
Had it been the only name permissible 
to it in its organization, still, if it be 
found without the reason and spirit of 
the law, it is not within the law. In 
the construction of statutes words are 
aids—important ones it is true, yet only 
aids—in judging the legislative intent; 
and, when a statute uses words of gen- 
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eral import, the question is open whether 
an object within the words is within the 
purview of the law, which means the 
intent of the law-maker Cox v. Hakes, 
L. R. 15 App. Cas. 506. In Cox v. Hakes, 
the lord chancellor, after a careful re- 
view of the earlier English cases, pre- 
sented as the result an accepted canon 
of construction in these words, viz. : 
‘*From which cases it appears that the sages 


of the law heretofore have construed statutes 
quite contrary to the letter in some appearance, 


.and those statutes which comprehend all things 


in the letter they have expounded to extend 
but to some things, and those which generally 
prohibit all people from doing such an act they 
have interpreted to permit some people to do it, 
and those which include every person in the 
letter they have adjudged to reach to some per- 
sons only, which expositions have always been 
founded on the intent of the legislature, which 
they have collected sometimes by considering 
the cause and necessity of making the act, 
sometimes by comparing one part of the act 
with another, and sometimes by foreign circum- 
stances, so that they have ever been guided by 
the intent of the legislature, which they have 
always taken according to the necessity of the 
matter, and according to that which is consonant 
to reason and good discretion.” 


Theterms of the act in question which 
have been supposed to apply to relators 
will by no means be stripped of their 
force by the withdrawal of the relators’ 
association and kindred bodies from 
their operation, It will need but slight 
search among our statutes to ascertain 
what class of corporations denominated 
‘‘safe-deposit companies” were really 
aimed at by the restrictive legislation of 
1890. An act was passed in 1885, en- 
titled ‘‘ An act for the incorporation of 


safe-deposit and trust companies.” Supp. 


Revision, pp. 889, 8y0. Supplements 
to this act were passed in each of the 
three years following, the result of all 
which was to confer upon corporations 
organized thereunder large and im- 
portant financial powers. Banks could 
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be established upon trifling and insig- 
nificant capital. Still greater powers 
could, under this series of enactments, 
be grasped and exercised without re- 
sponsibility or adequate security to the 
public. Against these the legislature 
may with good reason have provided in 
protection of the general interest and 
safety. That these are within the pur- 
view of the act of 1890, and brought 


Minnesota. 


INDORSEMENT OF NotTes—LIABILITIES— 
INDEMNITY. 


1. At the time of the organization of the W. 
B. C, Investment Co., insolvent, of which plain- 
tiff is receiver, and the defendant was president 
and manager, the latter had indorsed several 
notes then outstanding, and held and owned by 
eastern capitalists, and which had not yet ma- 
tured. Upon their maturity they were sent to 
the company for collection, and through de- 
fendant’s agency renewed by the maker, and 
again indorsed by him individually, turned over 
to investment company, which had paid the first 
notes, and again negotiated by the latter. The 
notes were dishonored and protested at matur- 
ity, and again taken up by the company. HELD, 
that defendant was properly charged as indorser, 
and liable to the plaintiff in this action. 

2, In this case evidence HELD sufficient to show 
that the company had agreed to indemnify the 


defendant from liability as indorser upon out. . 


Standing notes negotiated by him. 
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under its restraining and supervising 
regulations, there can be no doubt. But 
I think it is equally clear that the act 
does not apply to the relators, nor, in- 
deed, to any corporation that can be 
legally organized under the general 
corporation act. Therefore a perempt- 
ory mandamus should go, in accordance 
with the prayer of the relators, but 
without costs. It is so ordered. 


ABSTRACTS OF CASES. 


Trust Co. v. Clark. Su- 
of Minnesota, Aug 18, 


Minneapolis 
preme Court 


1891. 
° 


Vermont. 


EXEMPTIONS FROM TAXATION—STOCK IN 
NATIONAL BANKs, 


1. Acts Vt. 1882, Act No. 2, § 12, provides 
that the listers, in determining the grand list of 
a tax-payer, shall deduct, from any set-off 
claimed by the tax-payer on account of his in- 
debtedness, ‘‘the aggregate amount of his 
United States government bonds and other 
stocks and bonds exempt from taxation by the 
laws of this state.” R. L. 1880, § 270, provides 
that ‘‘the following property shall be exempt 
from taxation;” and in the list are included 
‘*United States securities, which are specially 
exempt from taxation by the laws of the United 
States,” and ‘‘ shares of stock in a corporation 
situated in another state,” when taxed in such 
state. HELD, that the phrase, ‘‘exempt from tax- 
ation by the laws of the state,” means ‘‘declared 
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by the laws of this state to be exempt from tax- 
ation,” and not ‘‘ exempt from the operation of 
the tax-laws of this state.” 


2. R. L. Vt. § 270, subd. 2, exempting from 
taxation ‘‘ shares of stock in a corporation of an- 
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other state,” when taxed in such state, applies 
to national banks. 


Smalley v. City of Burlington, Su- 
preme Court of Vermont, Aug. 31,1891, 


DEPARTMENT OF QUERIES AND REPLIES. 


“Puls department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen-~ 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. 


The names and places. 


of those submitting inquiries are published, unless special request is made to the contrary. 


Interest on Demand Note. 


Detta, Pa., October 19, 1891. 
Editor Banking Law Journat: 

DEAR SirR:—Does a demand note—with no 
mention of interest inserted—draw interest from 
date? SUBSCRIBER, 

Answer, A note payable on demand, 
without express reservation of interest, 
draws interest from the time of demand 
only; not from the date of the note. 

ILLUSTRATIONS. 
I, 

A note was in these words; ‘‘ Due 
T, M. on demand three hundred and ten 
dollars, rst November, 1810.” Heid, 
the interest would only commence from 
the time of ademand. Cannonv. Beggs, 
1 McCord, (S. C.) 370. 

II. 

A note was for $200, payable on de- 
mand. The Kentucky court of appeals 
said: ‘‘ The objection to the judgment 
allowing interest from the date of the 
-note, seems equally well founded. The 
note being payable on demand,could not 
legally bear interest until a demand was 
made.” Bartlettv. Warshall, 2 Bibb, 467. 


Il. 


‘* The question presented in this case, 
namely, whether in an act.on on a note 
payable on demand, interest is to be 


allowed from the date of the note, or the 
time of demand, has not been settled by 
any express adjudication in this state, 
although a rule which is controlling has. 
been long recognized.”” Per Brapy, J., 
in Bishop v. Sniffen, 1 Daly 155 (N. Y. 
Common Pleas, year 1861), holding in- 
terest to run from time of demand, and 
not from date of note. 


IV. 


A note was made in these words: 
‘*On demand I will pay to John S, 
Wallace, or bearer, one thousand dollars.” 

Held. Interest did not run from the 
date of the note, but only from the time 
of demand. Wallace v. Wallace, 8 Bradw 
(Ill) 69, year 1880. 

Other cases are to the same effect. 

poe aac Sai 
Recovery by Indorsee Against Maker. 


INDIANAPOLIS, Ind, October 15, 18g1. 


Editor Banking Law Journal: 

Dear Sir:—A purchases a note for $400 from 
B, one of the indorsers, and pays him $350. 
The waker of the note knows what A paid for it 
and refuses to pay him more than $350 and in~ 
terest. Can A recover from the maker the full 


face of the note at maturity? 
BooKKEEPER. 


Answer. The indorsee of a note re-" 
covers the face value against the maker. 
He is not confined to what he has paid 
for it. Murphy v. Lucas, 58 Ind. 360. 
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HENRY CLEWS. 


(Biographical Series, No. 16.) 


O man in the world of finance both 
here and abroad is better or more 
favorably known than Henry Clews, the 
great banker and distinguished author. 
Mr. Clews comes from an old and 
highly respectable English family and 
was born in Staffordshire. His father 
was a man of high social standing and 
great business ability, and was exten- 
sively engaged in manufacturing for the 
American market, He had intended his 
son for the ministry of the established 
church and to this end had determined 
he should be educated at Cambridge 
University. Accompanying his father 
on a business trip to this country when 
not yet fifteen years of age, he was so 
fascinated by the eminently practical 
spirit of the American people, that he 
abandoned all thoughts of a clerical 
career, and obtained his father’s consent 
to enter mercantile lite in the city of 
New York. Accordingly, a junior clerk- 
ship was procured for him in the well- 
known house of Wilson G. Hunt & Co.,ex- 
tensive importers of woolen goods, where 
he remained a number of years, rising to 
a position of responsibility. But his 
whole ambition was to become a banker. 
In 1859 the opportunity came, and he 
entered Wall street as a member of the 
firm of Stout, Clews & Mason. Later a 
change was made in the firm, and the 
style became Livermore, Clews & Co. 
At the outbreak of the Civil War, the 
newly established house was already 
upon a firm basis, and doing a good busi- 
ness. 
Mr. Clews felt that the strength and 
hope of the country lay in its unity. He 


had the most unbounded faith in the 
National government, and, as the sequel 
proved, had the courage of his convic- 
tions. When many reserved their opin- 
ions, he was outspoken in his support 
of the government, and in his defense of 
the Union cause. Secretary of the Trea- 
sury, S. P. Chase, who kept himself well 
acquainted with the sentiments of Wall 
street men, admired the honest and 
manly utterances of the young banker, 
and appointed him the agent for the 
sale of the bonds issued by the govern- ~ 
ment, to meet the extraordinary ex- 
penses of the war. 

At the time these securities were put 
upon the market, many business men 
regarded them as a very risky invest- 
ment. Whatever they may have hoped, 
thousands of people in the North were 
of the opinion that the government 
might not get through the struggle with 
the seceding states without being wreck - 
ed. The situation at frequent periods ap- 
peared to warrant these conclusions, and 
this and a variety of causes, conspired to 
render the bonds risky as an invest- 
ment. But Mr. Clews did not for a 
moment falter in his confidence in the 
Federal government. He knew the 
Treasury was empty, but he believed in 
the strength and recuperative power of 
the loyal North, and he felt the force 
of his convictions to such an extent that 
he put every dollar of his means in the 
bonds and went largely into debt by bor- 
rowing on them besides. Thus with earn- 
estness and fervor, he sought by his own 
example to strengthen the confidence of 
others, and devoted himself unreservedly 
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and untiringly to the difficult task. It 
was a work of magnitude and import- 
ance, and his labors in connection with 
its successful prosecution, have become 
a matter ot history. In 1864, Mr. Clews’ 
firm subseribed tothe national loan at the 
rate of from five to ten millions a day. In 
company with Jay Cook he was largely 
instrumental in placing the government 
war loans, his personal exertions being in- 
defatigable. The measure of his success 
in that direction is, perhaps, best shown 
by the remark made by Secretary Chase 
when congratulations were showered 
upon him for placing the 5.z0loan. ‘‘I 
deserve no credit,” said Mr. Chase; 
‘*had it not been for the exertions of 
Jay Cook and Henry Clews I could 
never have succeeded.” This was pres- 
tige worth having. The Duke of Marl- 
borough on a recent visit to this coun- 
try, paid Mr. Clews a handsome and 
well-deserved tribute when he stated to 
a member of the press, that he consid- 
ered Mr: Clews the brightest, smartest 
and quickest man he had ever met. 

To Mr. Clews is due the credit for the 
origination of and for putting vigor- 
ously into execution, the organization of 
the famous ‘‘Committee of 70.” He 
personally nominated 65 out of the 
original 70 members of that body. It 
will be remembered that the committee 
drove the entire ‘‘ Boss Tweed Ring” 
out of office to seek refuge in foreign 
lands. 

For quite a long period this commit- 
tee assumed revolutionary control of the 
city government and held it until the 
following election brought the new offi- 
cials into office. Had the ‘‘Committee ot 
70" not made its bold and success- 
ful fight, the city would surely have be- 
come bankrupt, and real estate made 
almost worthless to the then owners by 
reason of excessive taxation. 
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He organized most of the various pub- 
lic meetings held from time to time in 
New York city to stimulate flagging pa. 
triotism and encourage recruiting. 

After the close of the war, Mr. Clews 
directed his attention to the foundation 
of a distinctively banking business, re- 
taining, of course, his valuable commis- 
sion business in government bonds and 
stocks. The extensive revival of rail- 
road interest which immediately followed 
the termination of hostilities opened a 
new field for investment, and for years 
Mr. Clews became the most extensive 
negotiator of railroad loans in this 
country or Europe. To enumerate all 
the railroad companies of which his firm 
were the bankers and financial agents 
would be to name many of the most im- 
portant and reliable that have been or- 
ganized within the last thirty years. 

The present firm of Henry Clews & 
Co. was organized in 1877, the individ- 
ual members pledging themselves never 
to take any speculative risks. This con- 
servative feature of the house, together 
with the large capital it possesses, can- 
not but inspire the confidence of the 
public. The business of the firm is 
probably wider and more varied than 
that of any other banking-house in the 
United States or even the world, em- 
ploying, as it does, 125 clerks, and having 
an immense clientage. There is no man 
in America whose advice and opinion in 
matters of business and finance are more 
highly prized than Mr. Clews. 

While taking the profoundest interest 
in the politics of the country, Mr. Clews 
has not personally mingled in them to 
any extent. Although twice tendered 
the Treasury portfolio and twice the 
Republican nomination for Mayor of 
this city, devotion to the interests of his 
numerous clientage forced him to de- 
cline those honors. 
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His views On public or business affairs 
as expressed either verbally or by his 
powerful pen, are broad and liberal, and 
are based upon careful study. His book, 
entitled ‘‘ Twenty-eight Years in Wall 
Street” is possessed of great literary 
merit, and has been more favorably and 
more generally commented upon than 
any book published except General 
Grant’s during the past decade. He 
has frequently taken a prominent part 
in raising subscriptions for meritorious 
purposes. Mr. Clews was for many 
years treasurer of the American Geo- 
graphical Society, and of the Society 
for the Prevention of Cruelty to Ani- 
mals (Henry Berg being at the time its 
President) ; was also one of the founders 
of the Union League Club, and has long 
been connected with many other leading 
city institutions. : 

Mr. Greeley, after his nomination, 
personally proposed to Mr. Clews to 


make him his Secretary of the Treasury 


ifelected. This offer was declined by 
Mr. Clews'on the ground that he had 
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already committed himself to the cam- 
paign tor General Grant’s re-election 
which he labored so arduously to ac- 
complish. By Gen. Grant he was after- 
wards offered the Collectorship of the 
Port of New York, which appointment 
was subsequently conferred upon Gen- 
eral Arthur. 

Mr. Clews’ career has been remark- 
ably noteworthy. Many elements have 
contributed to his success, but it is not 
difficult to perceive that chief among 
them has been pluck, industry, per- 
severence and unswerving integrity. 
Throughout his entire career his ‘* word 
has been as goud as his bond.” He has not 
been elated by prosperity nor cast down 
by adversity. Good and ill fortune 
alike have found him «with even mind, 
and in both his friends have clung to him 
with the utmost tenacity. His char- 
acter and career are full of instruction 
to the youth of this country, who are 
growing up with so many opposite ex- 
amples before them among the moneyed 
men of our large cities. 


















































customer. 


HE story of the stealings and forger- 
ies of Thomas H. Stout, the de- 
faulting clerk of Kennett, Hopkins & 
Co., a New York brokerage firm, in 
connection with the firm’s dealings with 
a customer, Thomas J. Briggs, may be 
profitably stated and reviewed, not only 
as a matter of news, but as an expe- 
rience suggestive of increased precau- 
tion against repetition, and as bringing 
up certain questions of duty and re- 
sponsibility, the consideration of which 
will be wholesome and beneficial. 

The case calls to mind the Bedell 
forgeries, many of the circumstances 
in which were like the present, and 
it will be observed that the disclos- 
ures in the Bedell case which came 
to light in the latter part of 1888, and 
the swift punishment of the wrong- 
doer, all transpired before the initiation 
by Stout of a somewhat similar, though 
less colossal, scheme of intertor pilfer- 
ing. The fate of one, therefore, did 
not deter the other, who following the 
steps of his predecessor, and undeterred 
by his punishment, began and carried 
on the plan of inside robbery and forgery, 
lately discovered The facts, as publicly 
stated, are these: 

Kennett, Hopkins & Co., stockbrokers at 56 
Broadway, carried an account with Thomas J. 
Briggs, one of their customers, and the head of 
the F. E. James Company, paper manufacturers. 
The brokers bought and sold stocks for their 
customer’s account, as ordered. The transac- 
tions between them embraced delivery of stocks 
by customer to broker, and by broker to cus- 


tomer; checks by each to the order of the other; 
and monthly statement of account by broker to 
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THE STOUT FORGERIES AND STOCK, THEFTS. 


As Involving the Responsibility of an Employer for the Acts of his Clerk, and the Duty of a Depos- 
itor in the Verification of his Bank Account. 


The account began in August, 1889. Thomas 
H. Stout was an employee of the brokerage 
firm, and began his pilfering in connection with 
the account not long thereafter. The extent of 


his defalcation was about $44.000. Part of this . 


was by forgery of checks, and part by fraudu- 
lent conversion of stocks. According to the 
figures given in the news columns of the public 
press, the amounts were about as follows: 


CHECK FORGERIES. 
1. Checks by Kennett, H. & Co., on 
Manhattan Company, payable to the 
order of Mr Briggs, intercepted by 
Stout, Briggs’ indorsement forged; 
deposited to Stout’s credit, in, or 
cash obtained thereon from, Holland 
Trust Company, who collected from 
Manhattan Company (about $6,500). 
Similar checks, K., H. & Co. to 
Briggs; payee’s indorsement forged 
by Stout ; money obtained thereon 
from Tomkins & Morrison, brokers, 
deposited by them with Seaboard 
Bank, and collected from Manhattan 
Company (about $8,000)............. $14,500 
Checks by Mr. Briggs. on Farmers’ 
Loan & Trust Co. to order of Kennett, 
H. & Co., taken by Stout, K., H. & 
Co.’s indorsement forged, and depos- 
ited with, and collected by, Holland 
SE Fis GR, oc wincsencnsedas esa 6,500 


STOCK THEFTS. 

Stocks (200 shares Oregon Short 
Line). bought by K., H. & Co., bro- 
kers, for Briggs’ account, and charged 
against his deposits; converted by 
Stout to his own use. Value, as al- 
leged in suit just brought by Briggs 
GIES Tin, Whe OF GO vivcsesvec di gigin 11,400 
4, Stocks (140 shares American Cable 

stock) deposited by Briggs with K. 

H. & Co,, converted by Stout. Value, 

as alleged in suit just brought by 

Briggs against K., H. & Co......... 12,000 


ad 


¥ 
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‘The process of stock-theft and forgery was 
carried on, apparently, about two years before 
discovery. It was covered up by Stout’s sup- 
pressing, in the case of Briggs, the regular 
monthly statement issued by the firm toits cus- 
tomers, and sending to Mr.. Briggs in its stead a 
false statement of his account. 

The facts of the case present two ele- 
ments of responsibility. 

1. Responsibility for loss of the stocks. 

2. Responsibility for loss upon forged checks. 

The question who shall bear the loss 
by reason of the theft of the stocks 
arises between broker and customer and 
suit has already been commenced to de- 
termine the liability. This branch of 
the case we do not propose to discuss. 
It involves the responsibility of the 
firm for the acts of their employee, and 
if liable to their customer, the measure 
of damages, #. ¢., as of what date the 
value of the stocks, which fluctuate in 
price, shall be taken. But upon the 
second question, that of the responsi- 
bility for loss upon the forged checks, 
itis proposed to submit a few reflections 
for the consideration of our readers. 


RESPONSIBILITY FOR LOSS UPON FORGED CHECKS, 


The general rule of law is well known. 
Where the indorsement of a check is 
forged, and it is transferred to a bank 
or other holder, who collects. it, the 
paying bank may recover the .money 
from the recipient. The money has 
been paid under a mistake of fact, re- 
specting which the paying bank is under 
no greater (if as great) obligation to 
inquire and inform itself than the bank 
or party receiving the payment. 

As between paying bank and depos- 
itor, such a payment is not, ordinarily, 
chargeable, as it is not one ordered or 
authorized by the depositor, But an 
exception to the rule first stated, exists. 


If for any reason the depositor has ren- 


dered himself liable on the check, the 
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payment, being rightfully chargeable, 
cannot be recovered by the paying bank 
from the person or bank receiving the 
money. 

The newspaper writers place the loss 
caused by Stout’s forgeries upon the 
banks (or individuals through the banks) 
who have received payment of the forged 
checks. The paying bank, of course, is 
not liable, nor, it is said, are the check- 
drawing depositors, especially since the 
decision of the court of appeals in the 
Bedell case.* We do not doubt, under 
the existing doctrine of the Bedell case, 
that in all probability such would be 
the conclusion reached; for that was a 
much stronger case wherein to hold the 
check-drawers liable, than the present. 
There, depositors had been duped by 
their swindling employee into drawing 
checks to the order of fictitious parties, 
with whom they supposed they were 
dealing; and also to the order of real 
parties, but not representing genuine 
transactions. The employee wrote the 
indorsements of the spurious payees, 
deposited and collected the checks 
through different banks, and carried on 
the swindle for four years, before detec- 
tion, during which time the pass-book 
and vouchers had been returned by bank 
to depositor many times. The contro- 
versy there was between depositor and 
paying bank, the latter seeking to charge 
the payments. It resulted in a victory 
for the depositor, and the checks not 
being chargeable, the paying bank 
thereupon looked for reimbursement to 
the banks to whom it had paid the 
checks upon forged indorsements. The 
court announced the general rule in 
these words (the italics are ours): 
‘* Payments made upon forged indorse- 


* Shipman v. Bank of State of New York, 126 N. ¥. 
318. 
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ments are at the peril of the bank unless 
it can claim protection upon some principle 
of estoppel or by reason of some negligence 
chargeable to the depositor.”” Consequently, 
we are to understand that if the depos- 
itor is negligent, or facts exist which 
estop his denying the validity of the 
payment, it is chargeable against him, 
and is not, then, recoverable from the 
party whe received the money. 

In the Bedell case, the question of 
negligence of the depositors in the con- 
duct of their business was one of fact. 
The referee found no negligence. The 
court adopted the finding as conclusive. 
We copy from the opinion the portion 
relating to this: 

Nor can we perceive anything done or omitted 
by the plaintiffs (depositors) in the general con- 
duct and management of their business, or in 
the employment of and confidence reposed in 
Bedell that estops them from alleging that the 
twenty-seven checks were paid without author- 
ity. Whether the plaintiffs were guilty of any 
negligence in that regard was a question of fact 
and the finding is that they were, in so far as 
the defendant was concerned, reasonably prudent 
and careful and that the payment of the checks 
was not caused by any negligence on their part, 
and we do not think it can be said this finding 
was without evidence. 

The court, we see, was not quite sure 
whether there was any evidence at all to 
support the finding of reasonably pru- 
dent and careful management. They 
did not think, however, it could be said 
the finding was without evidence. And 
yet, on this slender foundation of uncer- 
tain evidence, the important fact of non- 
negligence of depositor was established 
in the case, because found by a referee. 
The presumption is pardonable that if 
instead of a referee, the circumstances 
were presented before a jury of business 
men, the finding might have been— 
Negligent in supervision and manage- 
ment of subordinate, resulting in a suc- 
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cessful check swindle; and if such a 
finding of fact were certified from be- 
low, would not the higher court, upon 
general principles of law, declare the 
depositor estopped by his negligence to 
question the validity of the payments? 

In the Bedell case, also, the act of the 
swindler was held not chargeable upon 
the depositor as the act of the latter; 
and no liability was found growing out 
of the manner of examination of returned 
pass-book and vouchers. 

The decision in the Bedell case has 
been the subject of criticism, as placing 
a loss upon the bank, (or banks collect- 
ing from it) which should properly be- 
long to the depositor. But standing as 
the lately announced doctrine of the 
New York court of appeals, it would 
seem, in all probability, a controlling 
precedent upon the question of respon- 
sibility growing out of the Stout forge- 
ries where the payees, whose indorse- 
ments were forged, were real and not 
fictitious, and the forgeries extended 
over less than two years, instead of four. 
There would be little hope of charging 
the depositor for insufficient examina- 
tion of returned vouchers, under the 
existing rules of duty in this regard, 
declared by the court of appeals. On 
the other hand, whether negligence of 
the depositor in the control and super- 
vision. of his clerk could be established 
on a showing that by affording him ao 
opportunity to manipulate the account, 
send false statements, receive checks 
payable to the firm, and handle out- 
going checks, the extensive forgeries 
alone resulted; and if such negligence 
were established, whether the court of 
appeals would hold it to estop the de- 
positor from denying the validity of the 
payments, might be yet an open ques 
tion. 
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ARGUMENT IN FAVOR OF HIGHER STANDARD OF 
DILIGENCE OF CHECK-DRAWER OR DEPOSITOR, 


But irrespective of the merits of any 
particular case, the purpose here is 
mainly to bring to view the circum- 
stances disclosed in the Bedell case, and 
now, again in the Stout case, that we 
may inquire into the justice and policy 
of establishing a stricter rule of diligence 
on the part of check-drawers in the is- 
suance of their checks, and generally in 
the matter of keeping and examining 
their accounts with their bankers. 
Forgeries of checks occur in various 
ways. We confine these remarks to the 
circumstances before us. 

What is the case? A depositor deals 
with various customers, and draws his 
checks to their order. Hisclerk singles 


out one or more of these customers, 
forges the indorsements to checks paya- 
ble to their order; deposits them in his 


own bank, who collects them; the checks 
are returned by paying bank to depos- 
itor; from their examination or non- 
examination no discovery follows; and 
by reason of the ability of the clerk to 
play the go-between, intercept letters 
and manipulate the accounts with cus- 
tomers, the swindle is repeated again 
and again, month after month, year 
after year, before detection. 

Where and by whom is such a fraud 
alone susceptible of discovery? Itis not 
discoverable by the bank of deposit. 
That bank, in the exercise of strict busi- 
ness precaution, has done everything 
possible to satisfy itself of the honesty 
of the clerk-depositor. In fact, the 
employer,.whose checks are forged, has 
introduced him. That bank cannot 
look into the history of all the previous 
indorsements of all checks deposited. 
No bank of deposit undertakes such a 
task. Nor is the fraud discoverable by 
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the bank ot payment. There are two 
points which the latter bank makes its 
special concern—(1) signature ot depos- 
itor; (2) amount on deposit—and the 
check being all right in these particu~- 
lars, it is paid. 

Where, then, is such a fraud discov- 
erable? At the place of issue—the office 
of,the check-drawer. How is it discov- 
erable there? In two ways: 

1. By verification of account of payee, obtain- 
ing his personal acknowledgement of checks to 


his credit, and his personal audit of his account 
as correct. 


2. By a thorough examination of returned 
checks by one who knows to whom and for 
what purposes they were issued, 

It is apparent that a swindle of this 
character could be nipped in the bud, 
and its further prosecution ‘checked by 
proper precautions and thorough exam- 
inations of returned checks at the office 
of the check-drawer. It is equally ap- 
parent that none of the banks through 
whom the forged checks are negotiated 
can, although exercising the greatest 
diligence, detect the swindle. This 
being so—the banks doing the best they 
can with the means at their demand, but 
the depositor not doing the best he can 
—why would not a requirement of greater 
diligence in this 1espect than is now im- 
posed upon him by law be reasonable 
and just, as a duty which the depositor 
owes respecting the checks which are 
issued and returned tohim? It must be 
remembered that his office is the nursery 
of the crime; and that it is hé who 
houses, feeds, clothes, confers respecta- 
bility upon, and alone puts it in the 
power of the swindler to conduct his 
nefarious operations. Why should he 
not be burdened with some duty in its 
detection, and some responsibility in 

-case of its non-detection, where the 
swindle has been long and continuous? 
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‘We must bear in mind the great distinc- 
‘tion between such a case of repeated 
‘check forgeries by a trusted employee 
‘and the single and isolated case of 
‘forgery of indorsement by a stranger. 
In the latter case, the application of the 
rule of law is fair enough that the party 
-or bank cashing or giving credit to the 
‘check, and collecting it, must refund 
ithe amount and bear the loss. In such 
‘case no element of depositor’s negligence 
"intervenes. The purchaser of the check 
-on forged indorsement does so at his 
peril. But how different the case where, 
‘instead of a single check, cashed for a 
stranger, the checks are frequent and 
numerous, and their return to the source 
-of issue—the only place where discovery 
is possible—and reception there as gen- 
uine vouchers, proclaims to those who 
have accredited them in the past that 
they are good, and induces the future 
-accreditment of similar checks without 
‘question, 

Is it not plain that by the laxity of 
the rules of depositors’ duty in this re- 
‘spect, the entire banking community, 
receiving cheeks on deposit from osten- 
sibly honest and well-recommended de- 
positors, is subjected to the hazard of 
great loss from long-continued, syste- 
matic, and skilfully covered forgery, pros- 
cuted at the source of issue by the swind- 
ling clerk-depositor, who entrenched in 
the stronghold of his employer’s: confi- 
dence, and invested with the full control 
of his affairs, is afforded every oppor- 
tunity for carrying on a plan of success- 
ful check-swindling, and covering up 
his operations for years to come. 

The extent of the duty imposed upon 
a depositor in such-a case, by the law of 
the state of New York, is inferable from 
the decision in the Bedell case. There, 
notwithstanding depositors harbored a 
forger four years, trusted him with the 


entire management of a branch of their 
business, trusted his word as to parties. 
with whom he said he was deal- 
ing and signed checks payable to 
the order of various fictitious and non 
existent parties which the forger from 
time to time sent through the banks 
and obtained the proceeds, no re- 
sponsible negligence was found, They 
were deemed reasonably prudent and 
careful. Respecting their examination 
of returned vouchers, the delegation of 
a competent clerk to look them over was 
sufficient, and the court saidt: 


The drawer is not presumed to know, and in 
fact seldom does know, the signature of the 
payee. The bank must at its own peril deter- 
mine that question. It has the opportunity by 
requiring identification, when the check is pre- 
sented, or a responsible guaranty from the 
party presenting it, of ascertaining whether the 
indorsement is genuine ornot. When it returns 
a check to the depos‘tor, as evidence of a pay- 
ment made by his direction, the latter has the 
right to assame that the bank has ascertained 
the fact to be that the indorsement is genuine. 


Very sweet in theory; very bitter in 
practice The court is speaking of the 
reciprocal rights of bank and depositor. 
So far as the depositor is concernel, 
there is practically no duty declared re- 
specting the examination of indorse- 
ments; and yet, in a case like the pres- 
ent, the only chance of the forgery com- 
ing to light is through the intelligent 
examination of the indorsements on the 
returned checks, or the verification of 
accounts between check-drawer and 
payee.. If the banker should personally 
come with checks in hand to the check- 
drawer and say— 


Mr. Depositor, I return your check payable to 
the order of Mr. Briggs, indorsed by Briggs, 
then by one Stout, then deposited in Stouts 
bank, and paid by me to Stout's bank ; and I. 
return another and another check made, indorsed 
and paid in the same way, 


—the depositor would at once answer: 


‘Why, Mr. Briggs has a bank account of his 
own. How does it happen that the checks which 
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} gave to him are turned over to my employee, 
Stout, and collected through him? This is very 
peculiar. I must see Mr. Briggs, and look into 
it. 


And as a result, the fraud would come 
to light. The same information is con- 
veyed by the return of the paid checks 
themselves, yet the notice they convey 
is not deemed chargeable upon the de- 
positor. Notwithstanding the fraud 
carried on right under his nose, and of 
which his returned checks eloquently 
speak and give warning, he, with all— 
and the only—means at hand of discov- 
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ery, ‘‘has the right to assume that the 
bank has ascertained the fact to be that 
the indorsement is genuine.” 

Clearly in the light of the actual ex- 
periences of successful forgery disclosed 
by the Bedell and Stout cases by confi- 
dential clerks,operating at the source of 
issue, and for that reason able to cover up 
their tracks and prevent detection, there 
is shown a serious menace to bank funds, 
which calls for a greater degree of dili- 
gence, or a higher standard of duty upon 
the part of check-drawers: and the situ- 
ation is worthy of serious consideration. 


CURRENT .NEWS AND TOPICS. 


A New Bank,‘the Liberty National, has been 
established in New York City. It has its offices 
in the Central Building, at 143 Liberty street, 
corner of West street. The new bank is one in 
which President George F. Baker and others in- 
terested in the First National Bank, are said to 
be holders of large blocks of stock. The capi- 
tal is $500,000. Henry C. Tinker is President. 
The Vice President is Henry Graves, of Max- 
well & Graves, bankers. The Cashier is James 
Christie, who gave up the post of assistant to 
National Bank Examiner Hepburn to join the 
Staft of the new bank. 

Besides Messrs. Tinker, Graves and Baker, 
the board of directors includes J. Rogers Max- 
well, President of the Central Railroad Com- 
pany of New Jersey; E. F. C. Young, President 
First National Bank, Jersey City ; William 
Runkle, President Warren Foandry and Ma- 
chine Company; Dumont Clarke, Vice President 
American Exchange National Bank, New York; 
John H. Starin, H. C. Fahnestock, Vice Presi- 
dent First National Bank; Garret A. Hobart, of 
Paterson, N. J., and J. A. Garland, Second Vice 
President First National Bank. 


> 


WE note that our friends, Eveland, Knicker- 
bocker & Co., proprietors of the Bank of May- 
ville, Michigan, have established the Antrim 
County Bank at Mancelona, in the same state. 
These gentlemen go to Mancelona bearing the 
highest recommendations from mercantile 
agencies and others, and the outlook is very 
promising fora flourishing business. Special 
attention is given to collections, and customers 
are guaranteed every accommodation and ad- 
vantage consistent with safety and sound, lib- 


eral banking principles. 


* 
* * 


ADVICE comes from Washington that a mo- 
tion fora rehearing of the appeal .in the case of 
Briccs v. THE First NATIONAL BANK oF Bur- 
FALO, has been made to the supreme court. 
This is the celebrated case involving the liability 
of the directors of the Buffalo bank for negli- 
gence, in which the court divided five to four 
on the question of responsibility. The full text of 
the decision, and a careful analysis, appears in 


-the JouRNAL of July 15, 1891, with certain brief 
‘practical reflections upon bank directors’ duties. 


The motion for a rehearing of the appeal is 





302 THE BANKING 


made for the purpose of enabling the govern- 
ment to take a share in the argument of the 
case, The ground upon which the motion is 
based is that the court did not fully apprehend 
the facts, and this view is reinforced by the cir- 
cumstance that it was possible, on so clearly de- 
fined an issue, to split the court so nearly evenly 
in twain. If the court grants a rehearing, the 
Attorney-General will be associated in the argu- 
ment with the private counsel for the receiver. 
as 

PLAN OF REDEMPTION FOR THE ULSTER 
County SAvincs BANK.—Kingston, N. Y., Oct. 
24.—-Superintendent of Banking Charles M. 
Preston has issued a statement regarding the 
Ulster County Savings Institution. The plan 
proposed is to induce depositors to leave their 
money for two years without interest, and at 
the end of that time get it in full, while those 
who draw out their deposits will have them 
scaled down five per cent. Superintendent 
Preston's Statement is as follows: 


To the Trustees and Depositors of the Ulster County 
Savings Institution, and Citizens: The examination 
of the Ulster County Savings Institution is nearly 
completed and it has reached the point which justifies 
me in taking the earliest opportunity to address you. 
The liabilities of the bank have been ascertained from 
the ledgers, and there remains still the comparison of 
the individual pass-books with the depositors’ ledger 
balances before we can say with absolute certainty 
what the liabilities are. While the examiners are 
making these comparisons as the pass-books are pre- 
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presented they are also engaged in examining the as- 
sets of the bank, a_work which we expect will be 
completed in two or three days. There is very little 
reason to expect that the result thus far obtained will 
be materially changed when the examination is made 
complete. While the deficiency is larger than the 
amount first reported in the newspapers, nevertheless 
I am confident, from the examination thus far made, 
that with the co-operation of the depositors and cit- 
izens, the bank can resume the transaction of business 
within the next few days. 

I think I may say with reasonable certainty that the 
present assets of the bank are capable of paying at 
least 85 per cent. of the deposits, provided the bank 
can have a reasonable time in which to bring it about, 
and that ultimately the present depositors may be 
paid in full. This estimate is made with due allow- 
ance for the shrinkage of any of the assets. If the 
suggestions meet with favor, I will submit at the time 
the report of the examination is published the detail 
of a plan of resumption which, if approved by the 
court, will avoid the necessity of a long, tedious, and 
expensive receivership, which will enable the depos- 
itors who desire to do so to demand a certain percent- 
age of their deposits upon the opening of the bank for 
business. Yours very truly, 


CHARLES M. PRESTON, Superintendent. 


* 
* * 


WE take pleasure in announcing the removal 
of the Commercial Bank of Milwaukee, Wiscon- 
sin, to its new and elegant quarters at 105 Grand 
Avenue, thatcity. The very liberal patronage 
extended to this bank during its existence has 
induced its stockholders to increase the capital 
.from $100,000 to $250,000 for the purpose of 
further extending its business. 
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